ANNOTATED GUIDE To The Complete
UN Trafficking Protocol
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INTRODUCTION

This Annotated Guide to the new UN Trafficking Protocol is a tool to assist advocates in the
development of a human rights framework for national anti-trafficking laws and policies. In
December 2000, the UN adopted international instruments to fight transnational organized crime
and additional agreements or protocols to combat trafficking in persons, smuggling and firearms.
The complete set of commitments made by governments regarding trafficking are found in the
Convention Against Transnational Organized Crime', the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children?, and the Interpretative Notes (Travaux
Preparatoires)’ to the Trafficking Protocol. Taken together, these three documents comprise the
complete set of international obligations specifically addressing the trafficking of human beings.

However, the UN has not organized these three documents into one instrument, which forces
readers to refer to the documents separately. This Annotated Guide solves this problem by
combining the Trafficking Protocol, relevant portions of the Convention and the Interpretative
Notes into one document. The text of Trafficking Protocol and relevant Convention provisions are
contained in the main text while the Interpretative Notes (Travaux Preparatoires) are quoted in the
footnotes. (Advocates are advised to read the entire Convention, however, as they may find
additional provisions that are relevant in their national contexts.) Unofficial annotations to the
Trafficking Protocol and the Convention are contained in the boxes.

All governments can sign the Convention and the Trafficking Protocol. However, only countries
that sign the Convention can sign the Trafficking Protocol. As you will see in the list of signatory
parties’, most but not all governments have signed both instruments. After ratifying the
Convention and Trafficking Protocol, governments are obligated to adopt domestic laws
implementing the Convention and the Trafficking Protocol. However, even prior to ratification,
countries must not take actions that conflict with the purpose of the two instruments.

The Trafficking Protocol was developed within the UN Crime Commission, which is a law
enforcement body, not a human rights body.” Its Vienna location also physically isolates its
members from the human rights bodies, which are located in Geneva and New York. For these
reasons, the Trafficking Protocol is primarily a law enforcement instrument. From the human
rights perspective, it would have been preferable if an international instrument on trafficking had
been created within a human rights body rather than in a law enforcement body. However, the

" The Convention is found at http:/www.uncjin.org/Documents/Conventions/dcatoc/final documents 2/.

? The Trafficking Protocol is found at http://www.uncjin.org/Documents/Conventions/dcatoc/final documents 2/. The Protocol
against the Smuggling of Migrants by Land, Air and Sea was negotiated at the same time and is at the same website.

* The Interpretative Notes (Travaux Preparatoires) (A/55/383/Add.1 Addendum) are found at

http://www.unodc.org/unodc/crime cicp convention documents.html.

# The list of signatories and ratifications is found at http://www.odccp.org/crime cicp signatures html.

> Priority areas within the mandate of the UN Crime Commission are: international action to combat national and transnational
crime, including organized crime, economic crime and money laundering; promoting the role of criminal law in protecting the
environment; crime prevention in urban areas, including juvenile crime and violence; and improving the efficiency and fairness of
criminal justice administration systems. For more information, go to http://www.unodc.org/unodc/crime cicp commission.html.
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http://www.unodc.org/unodc/crime_cicp_convention_documents.html
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http://www.unodc.org/unodc/crime_cicp_commission.html

impetus for developing a new international instrument arose out of the desire of governments to
create a tool to combat the enormous growth of transnational organized crime. Therefore, the
drafters created a strong law enforcement tool with comparatively weak language on human rights
protections and victim assistance.

Members of the Human Rights Caucus, which consists of non-governmental organizations
(NGOs) from around the world®, attended all of the negotiations for the new Trafficking Protocol.
Its main goals were to ensure that the Trafficking Protocol (1) defines trafficking to include all
trafficking into forced labor, slavery and servitude, no matter whether it is within or across a
country’s borders, and (2) recognizes the rights and meets the needs of trafficked persons. The
first goal was accomplished to the extent possible in an international instrument. The Trafficking
Protocol has a broad definition of trafficking and covers most international trafficking and some
internal trafficking. The second goal was almost accomplished. Government delegates
concentrated on creating a strong law enforcement instrument and many of them did not believe
that human rights are appropriate in the Trafficking Protocol. Consequently, readers will notice
that the law enforcement provisions in the Trafficking Protocol contain mandatory language, such
as “states parties shall,” while the protections and assistance provisions (see Protocol Articles 6 and
7 and Convention Articles 24 and 25) contain weaker terms, such as “in appropriate cases” and “to
the extent possible.”

Despite the weakness of the protection language, advocates can rely upon other international and
regional human rights instruments’ that obligate governments to protect the rights of trafficked
persons. Information about which human rights and labor rights instruments governments have
signed and ratified is available on the internet.® Governments are obligated by those instruments
to protect the rights of trafficked persons even if they do not sign the Trafficking Protocol.
Furthermore, article 14 ensures that nothing in the Trafficking Protocol or the Convention can
undermine international obligations to protect human rights. Accordingly, the Trafficking Protocol
only establishes certain minimum standards and must be supplemented by human rights
obligations contained in international and regional human rights instruments.

Anti-trafficking NGOs that work with, or advocate on behalf of, trafficked persons around the
world have developed a document recommending practical measures governments can take to meet
their international human rights obligations. These measures are contained in the “Human Rights

® Members of the Human Rights Caucus: Global Rights (formerly International Human Rights Law Group), Foundation Against
Trafficking in Women, Global Alliance Against Traffic in Women, Asian Women’s Human Rights Council, La Strada, Ban-Ying,
Fundacion Esperanza, Foundation for Women, KOK-NGO Network Against Trafficking in Women, Women’s Consortium of
Nigeria, Women, Law & Development in Africa (Nigeria).

" For example, the UN Slavery Convention and the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and
Institutions and Practices Similar to Slavery, the UN International Covenants on Civil and Political Rights and Economic, Social and
Cultural Rights, the UN Convention on the Elimination of All Forms of Discrimination Against Women, the UN Convention on the
Rights of the Child and the accompanying Optional Protocol on the sale of children, child prostitution and child pornography, the
International Labour Organization Conventions Concerning Forced or Compulsory Labour No. C29 and the Worst Forms of Child
Labour No. 182, the European Convention for the Protection of Human Rights and Fundamental Freedoms and the African Charter
and Human and Peoples’ Rights.

¥ The UN instruments are found at http://www.unhchr.ch/html/intlinst htm and the International Labour Organization instruments
are found at http://www.ilo.org/ilolex/english/convdisp2.htm. The European Convention for the Protection of Human Rights and
Fundamental Freedoms is found at http://www.echr.coe.int/Eng/BasicTexts.htm and the African Charter on Human and Peoples’
Rights is found at http://www.achpr.org/english/ info/charter en.html.
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Standards for the Treatment of Trafficked Persons.” The Human Rights Standards document

contains specific legal and policy measures governments can and should take to avoid re-
victimizing trafficked persons and to promote and protect the rights of trafficked persons.
Additionally, the High Commissioner for Human Rights has issued the “Recommended Principles
and Guidelines on Human Rights and Human Trafficking,™" which includes many
recommendations similar to those contained in the Human Rights Standards, as well as a
significant number of additional recommendations. The Principles and Guidelines are contained in
the Annex.

A strong and rights-based response to trafficking requires governments to (1) sign and ratify the
Convention and the Trafficking Protocol, and (2) adopt domestic legislation implementing all
provisions from the two instruments as well as the measures recommended in the Human Rights
Standards and the Recommended Principles and Guidelines. A law enforcement response, by
itself, may endanger trafficked persons and it often results in the immediate deportation or arrest
and imprisonment of potential witnesses. An approach that treats victims as criminals or
immigrants without rights also is responsible for causing trafficked persons to disappear into the
underground or to return home without any support. At its worst, it may also lead to their re-
trafficking.

On the other hand, a human rights-based response to trafficking empowers trafficked persons to
become witnesses. It provides them with safety and offers justice. It enables former victims to
regain control over their lives in a safe manner. Thus, ending the cycle of impunity for traffickers
and violence requires the broad spectrum of rights-protective legal, economic and social measures
contained in the Trafficking Protocol and the Human Rights Standards.

Ann D. Jordan

Director, Initiative Against Trafficking in Persons
GLOBAL RIGHTS

1200 18" Street, NW

Washington, DC 20036

Phone: 1-202-822-4600 ext. 27

Fax: 1-202-822-4606
trafficking@globalrights.org
www.globalrights.org

® The Human Rights Standards is available in several languages at http://www.globalrights.org and at http:/www.gaatw.org/.
1% Report of the United Nations High Commissioner for Human Rights to the Economic and Social Council (United Nations
E/2002/68/Add.1) May 20, 2002 (Also available in Spanish and French)
http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/caf3deb2b05d4£35c1256bf30051a00320pendocument .
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UN PROTOCOL TO PREVENT, SUPPRESS AND PUNISH TRAFFICKING
IN PERSONS,
ESPECIALLY WOMEN AND CHILDREN

Together with

THE UN CONVENTION AGAINST TRANSNATIONAL ORGANIZED CRIME

(Relevant sections, as indicated in text)

THE TRAVAUX PREPARATOIRES
(UN Interpretative Notes, in footnotes)

ANNOTATIONS
(By Global Rights, in boxes)

PREAMBLE
The States Parties to this Protocol,

Declaring that effective action to prevent and combat trafficking in persons, especially
women and children, requires a comprehensive international approach in the countries of origin,
transit and destination that includes measures to prevent such trafficking, to punish the traffickers
and to protect the victims of such trafficking, including by protecting their internationally
recognized human rights,

Taking into account the fact that, despite the existence of a variety of international
instruments containing rules and practical measures to combat the exploitation of persons,
especially women and children, there is no universal instrument that addresses all aspects of
trafficking in persons,

Concerned that, in the absence of such an instrument, persons who are vulnerable to
trafficking will not be sufficiently protected,

Recalling General Assembly resolution 53/111 of 9 December 1998, in which the Assembly
decided to establish an open-ended intergovernmental ad hoc committee for the purpose of
elaborating a comprehensive international convention against transnational organized crime and of
discussing the elaboration of, inter alia, an international instrument addressing trafficking in
women and children,

Convinced that supplementing the United Nations Convention against Transnational
Organized Crime with an international instrument for the prevention, suppression and
punishment of trafficking in persons, especially women and children, will be useful in preventing
and combating that crime,

Have agreed as follows:



|. GENERAL PROVISIONS

PrRoTOCOL ARTICLE 1
RELATION WITH UNITED NATIONS CONVENTION
AGAINST TRANSNATIONAL ORGANIZED CRIME

1. This Protocol supplements the United Nations Convention against Transnational Organized
Crime. It shall be interpreted together with the Convention.

Note: A corresponding provision, article 37.4 of the Convention, reads: “Any protocol to this
Convention shall be interpreted together with this Convention, taking into account the
purpose of that protocol.”

2. The provisions of the Convention shall apply, mutatis mutandis, to this Protocol unless otherwise
provided herein."

Protocol Annotation: Paragraphs 1 and 2 incorporate all relevant provisions of the
Convention into the Trafficking Protocol. The Trafficking Protocol contains the majority of
the commitments made by governments regarding trafficking in persons, but a number of
very important provisions (for example, regarding protection of witnesses) are contained in
the Convention.

3. The offences established in accordance with article 5 of this Protocol shall be regarded as
offences established in accordance with the Convention.

PROTOCOL ARTICLE 2
STATEMENT OF PURPOSE

The purposes of this Protocol are:

(a) To prevent and combat trafficking in persons, paying particular attention to women and

children;

(b) To protect and assist the victims of such trafficking, with full respect for their human
rights; and

"UN Interpretative Note: “The travaux préparatoires should indicate that this paragraph was adopted on the understanding that the
words “mutatis mutandis” meant “with such modifications as circumstances require” or “with the necessary modifications”.
Provisions of the United Nations Convention against Transnational Organized Crime that are applied to the Protocol under this
article would consequently be modified or interpreted so as to have the same essential meaning or effect in the Protocol as in the

Convention.”



(c) To promote cooperation among States Parties in order to meet those objectives.

Protocol Annotation: One of the three purposes of the Trafficking Protocol is to protect and
assist victims according to human rights principles. Consequently, even though the
protections provisions are relatively weak, the Trafficking Protocol does obligate
governments to adopt domestic laws and policies to protect the rights of, and provide
assistance to, trafficked persons, in accordance with international human rights standards.
It recognizes that certain types of protections and assistance are necessary and dictates
that they must be consistent with international human rights norms.

PROTOCOL ARTICLE 3
USE OF TERMS

Protocol Annotation: The UN definition of trafficking in persons in section 3(a) below
describes in some detall the nature of the crime. However, this international definition is not
appropriate for use in domestic criminal codes. It has too many elements that would have to
be proven by prosecutors, thus making prosecutions more difficult. Also, some of the
language is ambiguous, which could also lead legal challenges by defendants.

It is important first to read and understand the new international definition of trafficking in
persons in the Protocol but then to incorporate the essence of that definition into national
legislation using simple and clear language.

We propose just such a criminal law definition of trafficking. The following criminal law
definition clearly states the nature of the crime but avoids using so many descriptive and
potentially confusing elements:

“Trafficking in persons” shall mean the recruitment, transportation, transfer,
harbouring or receipt of persons, by any means, for forced labour or services, slavery or
practices similar to slavery, servitude or the removal of organs.

Under this criminal law definition, convictions would be easier to obtain and prosecutions
would not open to attacks for vagueness by defendants. The proposed definition eliminates
the necessity to prove that threats, coercion, fraud, etc., are used to move a person into the
trafficking situation. The ‘means’ used to move someone into a trafficking situation are not
important but the process of moving people from one place to another in order to hold them
in forced, labor or slavery are essential to the crime. Lastly, the definition deletes all
undefined and ambiguous terms, leaving only crimes that are defined in international law
and in the domestic law of many countries. The criminal law definition is broad enough to
cover each and every form of trafficking — from trafficking into forced begging or domestic
work to trafficking into forced prostitution or farm labor.

We encourage readers to reconsider the above definition after they have finished reading
the UN definition and the Commentaries set out below.




For the purposes of this Protocol:

(a) “Trafficking in persons” shall mean the recruitment, transportation, transfer, harbouring or
receipt of persons, by means of the threat or use of force or other forms of coercion, of
abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability" or

of the giving or receiving of payments or benefits to achieve the consent of a person having
control over another person, for the purpose of exploitation.

Protocol Annotation: The terms “abuse of a position of vulnerability” and the Interpretative
Note in footnote 12 make it clear that trafficking can occur without any use of force. The
definition recognizes that many trafficked people are told what to do by someone close to
them, such as a parent, a spouse or a community leader. Persons in these situations may
have no culturally acceptable or legal means to refuse and so they “submit” to the situation.
They are still victims of trafficking.

Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other
forms of sexual exploitation”,

Protocol Annotation: The terms “exploitation of the prostitution of others” and “sexual
exploitation” are the only terms in the definition of trafficking that are intentionally left
undefined and are also not defined anywhere else in international law.

The 100+ country delegations that negotiated the Trafficking Protocol at the UN Crime
Commission were unable to agree upon definitions for these two terms and so they decided
to leave them undefined. The majority of delegates and the Human Rights Caucus
understood that countries have different laws and policies on adult sex work and that many
countries would not want or be able to sign the Trafficking Protocol if it forced them to
change their prostitution laws. A few delegates and NGOs at the negotiations insisted that
all adult prostitution, including voluntary and even legal prostitution involving adults, should
be classified as trafficking and so they forced a yearlong debate at the negotiations on the
subject. The majority of delegates and the Human Rights Caucus rejected the notion that
voluntary, non-coerced participation by adults in sex work, factory work or any other work is
trafficking. While such work can be abusive and exploitative, it is only trafficking if it
amounts to the internationally recognized human rights violations of forced labor, slavery or
servitude.

2 UN Interpretative Note: “The travaux préparatoires should indicate that the reference to the abuse of a position of vulnerability is
understood to refer to any situation in which the person involved has no real and acceptable alternative but to submit to the abuse
involved.”

B UN Interpretative Note: “The travaux préparatoires should indicate that the Protocol addresses the exploitation of the prostitution
of others and other forms of sexual exploitation only in the context of trafficking in persons. The terms “exploitation of the
prostitution of others” or “other forms of sexual exploitation” are not defined in the Protocol, which is therefore without prejudice to how
States Parties address prostitution in their respective domestic laws.” [Italics in second sentence added. ]




The Human Rights Caucus advocated for a consensus solution that would allow all
countries to sign the Trafficking Protocol, including countries that have laws criminalizing
adult sex work and countries that have laws decriminalizing and/or regulating adult sex
work. All delegations agreed that trafficking involves slavery, forced labor or servitude.
However, since there is no international agreement on the meaning of ‘sexual exploitation’,
Caucus members proposed to include the term but leave it undefined. In this way, all
governments could sign the Trafficking Protocol because the compromise definition would
allow each government to decide for itself on the legal treatment of voluntary adult sex work.
This proposal was eventually adopted.

Thus, the Interpretative Note contained in footnote 13 explains the compromise language
and recognizes the existence of both coerced participation and non-coerced participation in
adult sex work. It explains that the Trafficking Protocol takes no position on the treatment of
non-coerced adult sex work and explicitly leaves its legal treatment to the discretion of
individual governments.

Since forced or coerced adult sex work (and any other forced or coerced work) and all child
participation in sex work is covered in the Trafficking Protocol in the context of slavery,
forced labor or servitude, governments can omit the terms “exploitation of the prostitution of
others or other forms of sexual exploitation” from their domestic laws. However, any
government that decides to include these undefined terms in their domestic law will have to
define them clearly. The preferred definitions would focus in the use of force or coercion
(including psychological coercion) to hold people against their will. The following definitions
could be considered:

“sexual exploitation” means “the participation by a person in prostitution, sexual
servitude, or the production of pornographic materials as a result of being subjected to a
threat, coercion, abduction, force, abuse of authority, debt bondage or fraud.”

“exploitation of the prostitution of others” could be defined as “the obtaining by a
person of any financial or other benefit from the sexual exploitation of another person.”

forced labour or services, slavery or practices similar to slavery, servitude or the removal of

organs',”

Protocol Annotation: The term “forced labour” is defined in article 2.1 of the International
Labor Organization Convention Concerning Forced Labour No. 29'° as follows: “For the

purposes of this Convention the term forced or compulsory labour shall mean all work or

" UN Interpretative Note: “The travaux préparatoires should indicate that the removal of organs from children with the consent of a

parent or guardian for legitimate medical or therapeutic reasons should not be considered exploitation.”
B UN Interpretative Note: “The travaux préparatoires should indicate that where illegal adoption amounts to a practice similar to

slavery as defined in article 1, paragraph (d), of the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and
Institutions and Practices Similar to Slavery, it will also fall within the scope of the Protocol.”
' JLO conventions are found at http:/www ilo.org/ilolex/english/convdisp2.htm.



http://www.ilo.org/ilolex/english/convdisp2.htm

service which is exacted from any person under the menace of any penalty and for which
the said person has not offered himself voluntarily.”

The term “slavery” is defined in article 1.1 of the UN Slavery Convention" as follows:
“Slavery is the status or condition of a person over whom any or all of the powers attaching
to the right of ownership are exercised.”

“Practices similar to slavery” are contained in the UN Supplementary Convention on the
Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery,
article 1:

“(a) Debt bondage, that is to say, the status or condition arising from a pledge by a
debtor of his personal services or of those of a person under his control as security for a
debt, if the value of those services as reasonably assessed is not applied towards the
liquidation of the debt or the length and nature of those services are not respectively limited
and defined;

“(b) Serfdom, that is to say, the condition or status of a tenant who is by law, custom
or agreement bound to live and labour on land belonging to another person and to render
some determinate service to such other person, whether for reward or not, and is not free to
change his status;

“(c) Any institution or practice whereby:

(i) A woman, without the right to refuse, is promised or given in marriage on
payment of a consideration in money or in kind to her parents, guardian, family or any other
person or group; or

(ii) The husband of a woman, his family, or his clan, has the right to transfer her
to another person for value received or otherwise; or

(iii) A woman on the death of her husband is liable to be inherited by another
person;

“(d) Any institution or practice whereby a child or young person under the age of 18
years, is delivered by either or both of his natural parents or by his guardian to another
person, whether for reward or not, with a view to the exploitation of the child or young person
or of his labour.”

Servitude is not defined in international law but it is understood that the above practices are
forms of servitude. The Supplementary Convention lists specific instances of servitude or
practices similar to slavery. Other forms of servitude can be drawn from the principles
evident in the Supplementary Convention, such as the use of customary practices to strip a
person of any ability to refuse to submit to practices that otherwise would be considered
slavery or forced labor.

17 A1l UN conventions are found at http://www.unhchr.ch/html/intlinst.htm.
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Trafficking for body organs only occurs if a person is transported for the purpose of
removing organs. The Trafficking Protocol does not cover the transportation of the organs
alone.

The complexity of the definition of trafficking in persons in (a) should now be clear and we
encourage readers to reconsider the simple and clear criminal law definition of trafficking
proposed at the beginning of Article 3.

(b) The consent of a victim of trafficking in persons to the intended exploitation set forth in
subparagraph (a) of this article shall be irrelevant where any of the means set forth in
subparagraph (a) have been used;'® *

Protocol Annotation: This provision merely restates existing international legal norms. Itis
logically and legally not possible to ‘consent’ when any of the following are used: “force,
coercion, abduction, deception, abuse of power or actions taken while one is in a state of
vulnerability or while one is in the control of another person.” Delegates added footnote 19
to explain that defendants have a right to a defence but that, once the elements of the crime
of trafficking are proven, any allegation that the trafficked persons ‘consented’ is irrelevant.
Real consent is only possible, and legally recognizable, when all the relevant facts are
known and a person is free to consent or not. The footnote also ensures that defendants do
not lose their right to raise all defenses.

Thus, despite evidence that the victim consented to migrate, to carry false documents and to
work illegally abroad, defendants cannot argue that the victim ‘consented’ to work in
conditions of forced labor, slavery or servitude. By definition, these three crimes mean there
is no consent. For example, a woman can consent to migrate to work in prostitution in a
particular city, at a particular brothel, for a certain sum of money. However, if the defendant
intended actually to hold the woman in forced or coerced sex work, then there is no consent
because everything the defendant trafficker told the woman is a lie. No one can consent to
alie. Even if a person agrees to work in very bad conditions, for very little money, with very
little freedom, he would still be a victim of trafficking if the trafficker intended to hold him in
debt bondage, involuntary or forced conditions.

Nonetheless, consent can become confusing if the law is not clearly understood. However,
the issue of consent is not and should not be a barrier to effective prosecutions. The real
barriers to successful prosecutions in many countries are corruption, a lack of official
willingness to take strong measures to prosecute traffickers and protect trafficked persons,

' UN Interpretative Note: “The travaux préparatoires should indicate that this subparagraph should not be interpreted as restricting
the application of mutual legal assistance in accordance with article 18 of the Convention.”

' UN Interpretative Note: “The travaux préparatoires should indicate that subparagraph (b) should not be interpreted as imposing
any restriction on the right of accused persons to a full defence and to the presumption of innocence. They should also indicate that
it should not be interpreted as imposing on the victim the burden of proof. As in any criminal case, the burden of proof is on the State
or public prosecutor, in accordance with domestic law. Further, the travaux préparatoires will refer to article 11, paragraph 6, of the
Convention, which preserves applicable legal defences and other related principles of the domestic law of States Parties.”




as well as the presence of poorly trained and inexperienced law enforcement officials.
Professionally trained investigators would provide prosecutors with better evidence, making
it easier to convict traffickers. If prosecutors have evidence showing that the defendant lied
to the victim, kept her passport, did not pay her, kept her in prison-like conditions, threatened
her or her family, never allowed her to move about freely or forced her to work in debt
bondage or slavery, then convictions should be obtained more easily.

(c) The recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of
exploitation shall be considered “trafficking in persons” even if this does not involve any of the
means set forth in subparagraph (a) of this article;

Protocol Annotation: This section is unclear. No force, coercion or deception is required
when children are involved and so better language would be: “The recruitment,
transportation, transfer, harbouring or receipt of a child for the purpose of prostitution or
pornography shall be considered trafficking in persons.” This language would ensure that
laws do not permit children, under any circumstances, to engage in prostitution or
pornography.

Children are only mentioned here and briefly in Protocol section 6.4 below. Despite
recommendations from the Human Rights Caucus, the UN High Commissioner for Human
Rights, UNICEF, the International Organization for Migration and others to address the
special needs and legal status of children, the delegates failed to do so.

To fill this gap in the Trafficking Protocol, governments should incorporate relevant
provisions into their domestic trafficking legislation from the UN Convention on the Rights of
the Child”’, the Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography” and the ILO Convention Concerning the
Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour No.
C182 (1999)™.

(d) “Child” shall mean any person under eighteen years of age.

PROTOCOL ARTICLE 4
SCOPE OF APPLICATION

This Protocol shall apply, except as otherwise stated herein, to the prevention, investigation and
prosecution of the offences established in accordance with article 5 of this Protocol, where those
offences are transnational in nature and involve an organized criminal group, as well as to the
protection of victims of such offences.

* The Convention on the Rights of the Child is found at http:/www.unhchr.ch/html/menu3/b/k2cre.htm.
* The Optional Protocol to the Convention on the Rights of the Child is found at http://www.unhchr.ch/html/menu2/dopchild htm.
*2JLO Convention No. C182 is found at http://www.ilo.org/ilolex/english/convdispLhtm. Click on C182 in left menu.
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CONVENTION ARTICLES 2 AND 3.2
USE OF TERMS; SCOPE OF APPLICATION
CONVENTION ARTICLE 34.2
IMPLEMENTATION OF THE CONVENTION

2 (a) Organized criminal group shall mean a structured group of three or more persons, existing for
a period of time and acting in concert with the aim of committing one or more serious crimes or
offences established [by] the Convention [or Trafficking Protocol], in order to obtain, directly or
indirectly, a financial or other material benefit.

3.2 ... an offence is transnational in nature if:
(a) Tt is committed in more than one State;

(b) It is committed in one State but a substantial part of its preparation, planning, directing or
control takes place in another State;

(c) Itiscommitted in one State but involves an organized criminal group that engages in
criminal activities in more than one State; or

(d) Itiscommitted in one State but has substantial effects in another State.

34.2. The offences established in accordance with articles 5, 6, 8 and 23 of this Convention shall be
established in the domestic law of each State party independently of the transnational nature or the
involvement of an organized criminal group as described in article 3, paragraph 2, of this
Convention, except to the extent that article 5 of this Convention would require the involvement
of an organized criminal group.

Convention Annotation: The first two sections establish who can be prosecuted and the
scope of the crime. It is important to note that they do not cover trafficking by one or two
persons or internal trafficking that has no international aspect. For example, traffickers of
domestic workers are often a wife and husband who bring a worker from abroad and force
her to work in a foreign country with little or no pay or freedom. They would not be covered
by 2(a). Also not covered is trafficking that is done entirely within a country by nationals of
the country.

Domestic legislation should go further than the Trafficking Protocol and include all domestic
and cross-border trafficking and should punish individual traffickers as well as organized
criminal groups. Trafficking within some countries is as serious as, or more serious than,
cross-border trafficking. Furthermore, from the perspective of the victims, the harm can be
just as great no matter whether there are one or ten traffickers and whether the trafficking is
cross-border or internal. So the punishments for the traffickers and the protections for the
rights of trafficked persons should be the same regardless of whether the trafficking is
internal or across borders and whether there are one or twenty traffickers.




Convention article 34.2 states that certain crimes - belonging to an organized crime group
(art. 5), money laundering (art. 6), corruption (art. 8) and obstruction of justice (art. 23) - do
not need to be transnational or part of an organized criminal group. Governments must
adopt laws ensuring that these crimes apply to every person who commits them. Arguably,
this same provision applies to the crime of trafficking order to ensure that all traffickers can
be prosecuted under domestic laws. Article 1 of the Protocol states that relevant Convention
provisions are incorporated into the Protocol, which includes article 34.2. Governments,
therefore, have an obligation under the Protocol to adopt a trafficking law that covers both
internal and cross-border trafficking as well as trafficking by one or more persons.

CONVENTION ARTICLE 10
LIABILITY OF LEGAL PERSONS

1. Each State Party shall adopt such measures as may be necessary, consistent with its legal
principles, to establish the liability of legal persons for participation in serious crimes involving an
organized criminal group and for the offences established in accordance with articles 5, 6, 8 and 23
of this Convention.

2. Subject to the legal principles of the State Party, the liability of legal persons may be criminal,
civil or administrative.

3. Such liability shall be without prejudice to the criminal liability of the natural persons who have
committed the offences.

4. Each State Party shall, in particular, ensure that legal persons held liable in accordance with this
article are subject to effective, proportionate and dissuasive criminal or non-criminal sanctions,
including monetary sanctions.

Convention Annotation: Not all traffickers are ‘natural persons.” Some traffickers operate
within a company or partnership and have assets that should be confiscated and used to

pay compensation and damages to trafficked persons. This important provision ensures

that all countries have domestic laws establishing the liability of ‘legal persons’.

PROTOCOL ARTICLE 5
CRIMINALIZATION

1. Each State Party shall adopt such legislative and other measures as may be necessary to establish
as criminal offences the conduct set forth in article 3 of this Protocol, when committed
intentionally.”

2 3 w 5 - . . « » . I
3 UN Interpretative Note: “The travaux préparatoires should indicate that the “other measures” mentioned here are additional to
legislative measures and presuppose the existence of a law.”
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Protocol Annotation: Law enforcement provisions throughout the Trafficking Protocol and
the Convention are mandatory (“shall adopt”). Thus, all countries that sign the Trafficking
Protocol must adopt legislation and other measures to combat trafficking.

2. Each State Party shall also adopt such legislative and other measures as may be necessary to
establish as criminal offences:**

(a) Subject to the basic concepts of its legal system, attempting to commit an offence
established in accordance with paragraph 1 of this article;

(b) Participating as an accomplice in an offence established in accordance with paragraph 1 of
this article; and

(c¢) Organizing or directing other persons to commit an offence established in accordance with
paragraph 1 of this article.

Protocol Annotation: Theoretically, section 5.2 could be used to prosecute trafficked
persons who agree to work illegally and to travel with false or no documentation. Trafficked
persons could be accused of “organizing” or “attempting” to traffic or knowingly
“participating” or assisting in their own trafficking, which is not the intention of this section.
The Trafficking Protocol is intended to punish the traffickers only and not the victims. So
domestic legislation should clearly state that a trafficked person is never punishable in
connection with her or his own trafficking. It should also ensure that trafficked persons are
not prosecuted for “trafficking” someone else. For example, if several persons are trafficked
together, none of the victims should be prosecuted as an accomplice to trafficking the other
victims.

CONVENTION ARTICLE 8
CRIMINALIZATION OF CORRUPTION

1. Each State Party shall adopt such legislative and other measures as may be necessary to establish
as criminal offences, when committed intentionally:

(a) The promise, offering or giving to a public official, directly or indirectly, of an undue
advantage, for the official himself or herself or another person or entity, in order that the official
act or refrain from acting in the exercise of his or her official duties;

** UN Interpretative Note: “The travaux préparatoires should indicate that references to attempting to commit the offences established
under domestic law in accordance with this subparagraph are understood in some countries to include both acts perpetrated in
preparation for a criminal offence and those carried out in an unsuccessful attempt to commit the offence, where those acts are also
culpable or punishable under domestic law.”
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(b) The solicitation or acceptance by a public official, directly or indirectly, of an undue
advantage, for the official himself or herself or another person or entity, in order that the official
act or refrain from acting in the exercise of his or her official duties.

2. Each State Party shall consider adopting such legislative and other measures as may be necessary
to establish as criminal offences conduct referred to in paragraph 1 of this article involving a foreign
public official or international civil servant. Likewise, each State Party shall consider establishing
as criminal offences other forms of corruption.

3. Each State Party shall also adopt such measures as may be necessary to establish as a criminal
offence participation as an accomplice in an offence established in accordance with this article.

4. For the purposes of paragraph 1 of this article and article 9 of this Convention, “public official”
shall mean a public official or a person who provides a public service as defined in the domestic law
and as applied in the criminal law of the State Party in which the person in question performs that
function.

CONVENTION ARTICLE 9
MEASURES AGAINST CORRUPTION

1. In addition to the measures set forth in article 8 of this Convention, each State Party shall, to the
extent appropriate and consistent with its legal system, adopt legislative, administrative or other
effective measures to promote integrity and to prevent, detect and punish the corruption of public
officials.

2. Each State Party shall take measures to ensure effective action by its authorities in the
prevention, detection and punishment of the corruption of public officials, including providing
such authorities with adequate independence to deter the exertion on inappropriate influence on
their actions.

Convention Annotation: Many countries do not have any laws to investigate and prosecute
corrupt officials despite the fact that trafficking cannot exist without the cooperation of
corrupt government officials in most cases. Therefore, these anti-corruption provisions are
extremely important in preventing trafficking and should be included in all domestic
legislation.

CONVENTION ARTICLE 12
CONFISCATION AND SEIZURE

1. States Parties shall adopt, to the greatest extent possible within their domestic legal systems,
such measures as may be necessary to enable confiscation of:

(a) Proceeds of crime derived from offences covered by this Convention or property the value
of which corresponds to that of such proceeds;
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(b) Property, equipment or other instrumentalities used in or destined for use in offences
covered by this Convention.

Convention Annotation: These provisions require governments to adopt laws to confiscate
the assets of the traffickers. The assets will become the property of the state in which they
are located. Itis highly likely that a large proportion of the assets will be found in richer
countries of destination and not in the poorer countries of origin.

(Note: Sections 2 through 7 are omitted for the purpose of brevity. These sections contain
important details, however, that should also be incorporated into domestic laws.)

8. The provisions of this article shall not be construed to prejudice the rights of bona fide third
parties.

Convention Annotation: This provision ensures the ability of “bona fide third parties” to have
access to the confiscated assets. Thus, it is important for domestic legislation to recognize
that trafficked persons are always “bona fide third parties” who should be able to access the
assets to pay compensation for abuses suffered. Governments should not be permitted to
argue that trafficked persons are not “bona fide” simply because they entered the country
without proper documents or they worked without documents.

CONVENTION ARTICLE 14
DISPOSAL OF CONFISCATED PROCEEDS OF CRIME OR PROPERTY

L. Proceeds of crime or property confiscated by a State Party pursuant to articles 12 or 13, paragraph
1, of this Convention shall be disposed of by that State Party in accordance with its domestic law
and administrative procedures.

Convention Annotation: National laws in many countries will need to be revised in order to
ensure that disposal of the assets is done in a manner that benefits trafficked persons. The
assets should be used to pay compensation, restitution and damage awards to trafficked
persons and to support services for trafficked persons in countries of destination, transit and
origin.

Governments should not keep the assets for other purposes and those that do so are guilty
of profiting from the traffickers’ criminal acts. Assets from human trafficking represent the
forced labor, suffering and human rights violations suffered by human beings and they
should be distributed to and for the benefit of those victims.

2. When acting on the request made by another State Party in accordance with article 13 of this
Convention, States Parties shall, to the extent permitted by domestic law and if so requested, give
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priority consideration to returning the confiscated proceeds of crime or property to the requesting
State Party so that it can give compensation to the victims of the crime or return such proceeds of
crime or property to their legitimate owners.

Convention Annotation: Trafficked persons will need some legal means to recover
compensation, restitution and damages in countries of destination, as well as in countries of
origin. They should not be prevented from financial recovery simply because the assets are
located, for example, in the country of destination while they have returned (voluntarily or
involuntarily) to another country.

This section recognizes the need for governments holding confiscated assets to return them
to another country to pay compensation to victims. It allows government A to ask
government B to return the confiscated assets to government A. The requesting
government A would then use the money to pay compensation, restitution and damages for
the harms suffered. However, this section does not require governments to change their
laws. So advocates, especially those in countries where assets are likely to be found,
should work to ensure that domestic laws require their governments to return confiscated
assets.

3. When acting on the request made by another State Party in accordance with articles 12 and 13 of
this Convention, a State Party may give special consideration to concluding agreements or
arrangements on:

(a) Contributing the value of such proceeds of crime or property or funds derived from the sale
of such proceeds of crime or property or a part thereof to the account designated in accordance
with article 30, paragraph 2 (c), of this Convention [a fund for technical assistance to
developing countries and countries with economies in transition|] and to intergovernmental
bodies specializing in the fight against organized crime;

Convention Annotation: This provision would allow a government with confiscated assets to
contribute part or all of the assets into a fund set up at the UN to assist developing countries
and countries with economies in transition to combat trafficking. While this provision is
helpful and even necessary, the contributions should only be made after payment of
compensation, restitution and damages to trafficked persons and after providing financial
support to organizations that provide services and assistance to, or advocate on behalf of,
trafficked persons.

(b) Sharing with other States Parties, on a regular or case-by-case basis, such proceeds of crime or
property, or funds derived from the sale of such proceeds of crime or property, in accordance with
its domestic law or administrative procedures.

Convention Annotation: This provision encourages governments to share confiscated
assets. Trafficking is a billion-dollar industry and assets are located all over the world. No
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country should claim ownership over all of the assets simply because the assets are found
in its territory. The assets should be shared by all of the affected countries, with particular
consideration being given to the needs of trafficked persons and the financial ability of
governments in countries of origin to provide services and assistance to trafficked persons
and populations vulnerable to trafficking. The assets should be distributed in a manner that
meets the needs of the trafficked persons and the government’s burden of providing such
assistance.

Failure to return the assets to trafficked persons could lead to re-trafficking and re-
victimization. Persons often return home with no money, a lingering debt to the trafficker
back home and a continuing need to support family members. They often decide to migrate
once again in the hopes of avoiding the traffickers and earning some money. Unfortunately,
some of them end up re-trafficked.

Therefore, advocates should strongly urge their governments to distribute confiscated
assets, in the following order:

1. To use the assets (a) to satisfy court orders for compensation, restitution and damages to
trafficked persons and (b), if a court order is unavailable, to pay compensation, restitution
and damages to trafficked persons. The payments should be made whether or not the
trafficked persons are in the country in which the crime occurred and/or the assets are
located.

2. To fund victim services in countries of destination and origin and in other countries in
which trafficked persons are living.

3. To fund law enforcement efforts, including special units to fight corruption, human rights
trainings for law enforcement officials, witness protection programs and specially trained
anti-trafficking units to work with trafficked persons.

4. To fund programs to implement the trafficking prevention measures set out in Protocol
article 9.
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IIl. PROTECTION OF VICTIMS OF TRAFFICKING IN PERSONS

PROTOCOL ARTICLE 6
ASSISTANCE TO AND PROTECTION OF VICTIMS OF TRAFFICKING IN PERSONS

1. In appropriate cases and to the extent possible under its domestic law, each State Party shall
protect the privacy and identity of victims of trafficking in persons, including, inter alia, by making
legal proceedings relating to such trafficking confidential.

Protocol Annotation: Public disclosure of the person’s identity increases the risk of
retaliation. When the government releases the names of victims and then deports them,
traffickers often retaliate against the victims and their family members and sometimes even
re-traffic them. Nonetheless, delegates refused to adopt language ensuring protection of the
privacy and identity of the victims (note the phrase “in appropriate cases and to the extent
possible”), despite intense lobbying by the Human Rights Caucus.

Therefore, in order to ensure that confidentiality is ‘possible’ under domestic law, NGOs
should urge their governments to adopt laws protecting the identity and privacy of trafficked
persons. Government should forbid the release of the names, the addresses or other
identifying information to the public.

If governments insist upon releasing the names of the victims, particularly those who testify
against their traffickers, then those governments should be prepared to grant residency
(even new identities) to the victims and, in some cases, family members as long as a risk of
retaliation exists. If they do not protect the privacy and do not provide any type of residency
protection, then NGOs and victims will not cooperate with the government.

Note that Convention section 24.2(a) below also calls upon governments to protect the
identity and whereabouts of witnesses. It is similar to the Protocol provision, but not
identical and provides a stronger basis for such legislation.

2. Each State Party shall ensure that its domestic legal or administrative system contains measures
that provide to victims of trafficking in persons, in appropriate cases:

(a) Information on relevant court and administrative proceedings;
(b) Assistance to enable their views and concerns to be presented and considered at

appropriate stages of criminal proceedings against offenders, in a manner not prejudicial to the
rights of the defence.

Protocol Annotation: Although this language is weak (“in appropriate cases”) and appears to
permit governments to provide assistance to some trafficked persons and not to others, it
nonetheless requires governments to adopt such measures.
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Governments must give information to trafficked persons through a translator or in writing in
their own language about their legal status and the legal issues involved. Section 2(b)
requires “assistance” in legal proceedings and this language must be interpreted to mean
legal assistance because non-lawyers would not be competent to assist at “criminal
proceedings”. Thus, governments must provide some legal assistance so that trafficked
persons can protect their rights during the proceedings. This section also requires
governments to enable trafficked persons to testify at the trial and at any sentencing
hearings.

As for the words “in appropriate cases”, governments cannot argue that some trafficked
persons have a right to understand the legal proceedings and others do not. Information
and assistance are always “appropriate” when a person is involved in legal proceedings.

3. Each State Party shall consider implementing measures to provide for the physical,
psychological and social recovery of victims of trafficking in persons, including, in appropriate
cases, in cooperation with non-governmental organizations, other relevant organizations and other
elements of civil society, and, in particular, the provision of:

Protocol Annotation: This provision addresses the most important and urgent needs of
trafficked persons. The language is weak (“shall consider” and “in appropriate cases”) but it
does reflect a consensus that certain services are necessary. Delegates at the negotiations
were unwilling to commit to providing basic or emergency services, despite the efforts of the
Human Rights Caucus. Thus, the burden falls to local NGOs to convince their governments
that these services are always appropriate and necessary in trafficking cases.

NGOs are in the best position to assist with the physical, psychological and social recovery
of trafficked persons and so “cooperation with non-governmental organizations” is essential.
NGOs can assist in providing services and also that they have expertise governments can
use in adopting laws, policies and programs.

Convention section 25.1 below contains stronger language requiring governments to provide
assistance and protection to victims. It could be used to overcome the weakness of section
6.3.

(a) Appropriate housing;

Protocol Annotation: In many countries, trafficked persons are deported immediately or held
in prisons or detention centers because there is no appropriate shelter. Governments must
recognize that, if trafficked persons are not provided any shelter and deported immediately,
they may not report the crime to law enforcement. Thus, the lack of appropriate shelter
results in revictimization and allows the traffickers to remain unpunished and continue
trafficking.
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This section recognizes that trafficked persons are victims who should be provided with
“appropriate housing” and that they should not be held in detention centers or prisons.
However, many governments do not have resources to provide long-term housing.
However, at a minimum, all governments should be obligated to provide or fund appropriate
short-term emergency shelters and security for the shelters. It should not place trafficked
persons in detention centers. Most governments could also provide land or an empty
building and then authorize and provide grants to local NGOs to operate a shelter.

Trafficking Protocol section 6.3(a) could be incorporated into domestic law in two parts. The
first part would establish the principle that trafficked persons should never be held in
detention centers, jails or prisons, unless absolutely no other shelter is available. Under no
circumstances should trafficked persons be housed with other detainees or prisoners; they
must be segregated from detainees and prisoners. The second part would be a
commitment by the government to provide funding or resources for “appropriate housing”.

(b) Counselling and information, in particular as regards their legal rights, in a language that the
victims of trafficking in persons can understand;

Protocol Annotation: Section 6.2(b) and this section 6.3(b) together strongly support a
government commitment to provide legal assistance. Although the term “counselling” could
be interpreted to mean legal advice only, it must have a broader meaning. Legal counselling
must be provided by a lawyer and not by a layperson. It must be provided at all stages of
any legal proceedings involving the trafficked person. However, if governments are unable
to afford legal services for trafficked persons, then counselling should be provided by
advocates with legal expertise on trafficking-related issues.

Trafficked persons can only realize their right of access to justice if they have a lawyer and,
given that trafficked persons have no money, they cannot hire a private, non-government-
funded lawyer. Trafficked persons are typically undocumented and do not understand the
foreign legal system and they may face governments that are not interested in recognizing
or respecting their fundamental human rights. Few trafficked persons have any legal
representation and so most of them are deported, which effectively prevents them from
recovering any financial redress or realizing any of their other rights. Legal representation,
then, is essential.

(c) Medical, psychological and material assistance; and

Protocol Annotation: All trafficked persons require some level of medical and/or
psychological assistance as well as basic resources such as food and clothing.
Governments that are financially able to provide such assistance should make a
commitment to do so and governments that lack resources should use their ‘best efforts’.
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All governments holding confiscated trafficking assets should have an absolute obligation to
provide such assistance. Furthermore, all governments, rich or poor, should refer trafficked
persons to appropriate NGO service providers.

(d) Employment, educational and training opportunities.”

Protocol Annotation: The Trafficking Protocol treats law enforcement as a shared
responsibility of all governments but it treats victim issues as the individual responsibility of
governments. Governments with adequate financial resources are able and should provide
employment, education and training opportunities to trafficked persons who are allowed to
remain in the country.

However, governments of countries of destination and origin often face an enormous burden
in providing assistance to trafficked persons and many are financially unable to do so. In
addition, some countries of destination are also countries of origin and thus face the double
burden of providing assistance to non-citizens and citizens. To alleviate this burden in an
equitable manner, governments of wealthier countries should establish a method for funding
programs to ensure that trafficked persons are provided with employment, education and
training opportunities in all countries of destination and origin. All governments must further
ensure that all minors who are trafficked are provided with appropriate education and
training.

Important mechanisms for government asset sharing are contained in Convention article 14
above.

4. Each State Party shall take into account, in applying the provisions of this article, the age,
gender and special needs of victims of trafficking in persons, in particular the special needs of
children, including appropriate housing, education and care.

Protocol Annotation: The provision requires governments to ensure that assistance and
protections are gender and child sensitive, which is particularly important in cases involving
sexual assault. This could even include the formation of special units to deal with child
victims of trafficking and women who had been subjected to sexual violence. This provision
must be implemented in a manner that is consistent with the provisions of the Convention on
the Rights of the Child*® and in accordance with the principle that decisions about the child
are made in accordance with the “best interests” of the child.

» UN Interpretative Note: “The travaux préparatoires should indicate that the type of assistance set forth in this paragraph is
applicable to both the receiving State and the State of origin of the victims of trafficking in persons, but only as regards victims who
are in their respective territory. Paragraph 3 is applicable to the receiving State until the victim of trafficking in persons has returned
to his or her State of origin and to the State of origin thereafter.”

*® The Convention on the Rights of the Child is found at http:/www.unhchr.ch/html/menu3/b/k2cre.htm.
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5. Each State Party shall endeavour to provide for the physical safety of victims of trafficking in
persons while they are within its territory.

Protocol Annotation: This is an extremely important provision because it addresses the
need to protect all trafficked persons, not just witnesses. However, it is very weak (“shall
endeavor”) and domestic legislation should be much stronger.

Additionally, the provision only addresses protection from danger while trafficked persons
“are within” the territory and does not impose any requirement to ensure the person’s safety
prior to repatriation. If it is dangerous for a trafficked person to return home, governments
should develop a plan for witness relocation and change of identity.

Convention section 24.1 below contains much stronger language on protection measures
and covers all withesses, not just victim-witnesses.

6. Each State Party shall ensure that its domestic legal system contains measures that offer victims
of trafficking in persons the possibility of obtaining compensation for damage suffered.

Protocol Annotation: This measure only requires governments to offer the possibility of
obtaining compensation, not the right to seek compensation and restitution for the harm
suffered. It could also be interpreted to limit victims to compensation from a government
created victim compensation fund, which could result in much less money than victims could
recover directly from the traffickers in a court order to compensate for the harm suffered.
Government compensation funds typically only pay a fixed amount, which may not be
adequate for compensation and restitution. Compensation funds are very useful, however,
in cases when the trafficker's assets cannot be located and confiscated or when the assets
are insufficient to pay the full amount of any court-ordered awards.

An alternative and better model is in Convention section 25.2 discussed below.

CONVENTION ARTICLE 24
PROTECTION OF WITNESSES

1. Each State Party shall take appropriate measures within its means to provide effective protection
from potential retaliation or intimidation for witnesses in criminal proceedings who give testimony
concerning offences covered by this Convention and, as appropriate, for their relatives and other
persons close to them.

Convention Annotation: This section is excellent for the protection of witnesses and their
“relatives and others persons close to them” before and during the trial. However, the
danger may not end with the trial and so protections should extend beyond the end of the
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legal proceedings. It is often the case that traffickers or their friends are not captured and
they remain free to threaten witnesses.

2. The measures envisaged in paragraph 1 of this article may include, inter alia, without prejudice
to the rights of the defendant, including the right to due process:

(a) Establishing procedures for the physical protection of such persons, such as, to the extent
necessary and feasible, relocating them and permitting, where appropriate, non-disclosure or
limitations on the disclosure of information concerning the identity and whereabouts of such
persons;

Convention Annotation: In order to protect witnesses and their relatives and friends,
governments should ensure that no one is deported if the threat of retaliation or intimidation
by traffickers in the country of origin remains. Governments must not deport persons to
countries in which their lives are in danger.”” Unfortunately, at present, most governments,
in fact, do deport trafficked persons and witnesses to their countries of origin without any
investigation into safety before the return.

Legal provisions to relocate witnesses are extremely important means to protect witnesses
during and after the legal proceedings when the risk of retaliation or intimidation is
considerable. Governments can relocate persons to another part of the country if the risk of
danger exists. Furthermore, if a government is unable to ensure the safety of a person
within its territory and it is unsafe for the person to return home, then relocation to a third
country is essential.

(b) Providing evidentiary rules to permit witness testimony to be given in a manner that
ensures the safety of the witness, such as permitting testimony to be given through the use of
communications technology such as video links or other adequate means.

Convention Annotation: Many witnesses are too young or too frightened to speak openly in
court in front of their traffickers. This section provides a means to allow testimony from
another location and yet still permit defendants’ attorneys to cross-examine the witnesses.

*7 See the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(http://www.unhchr.ch/html/menu3/b/h cat39.htm) and the UN Convention Relating to the Status of Refugees
(http://www.unhchr.ch/html/menu3/b/o ¢ ref.htm).
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3. States Parties shall consider entering into agreements or arrangements with other States for the
relocation of persons referred to in paragraph 1 of this article.

Convention Annotation: Relocation of witnesses and trafficked persons to a third country is
sometimes necessary when it is too dangerous to remain in the country of destination or to
return home. This often occurs when the countries of origin and destination are very small,
making it difficult for people to slip back in unnoticed and undiscoverable. In these cases,
third countries should offer residence.

Unfortunately, few third countries have offered to assist trafficked persons with a new
residence and identity. The problem is more likely to occur when the person is trafficked
into a poor country or small country. Persons trafficked into a richer country may be able to
remain permanently in that country but persons trafficked into poor countries are usually
deported. At present, governments in wealthier countries have not taken in many persons
found at risk with no safe place to live. Third party governments have no incentive to take in
immigrants when the trafficking did not occur in their territory. Advocates in wealthier
countries then should seek to convince their governments to enter into the type of bilateral
agreements recommended in this Convention section 24.3.

4. The provisions of this article shall also apply to victims insofar as they are witnesses.

Convention Annotation: This provision is ensures protections for all witnesses, whether or
not they are victim, but the Trafficking Protocol only protects victim-witnesses. So, in order
to ensure protections for all persons who can testify against the traffickers and who may be
at risk of retaliation, advocates should ensure that their governments adopt legislation
incorporating this Convention provision.

CONVENTION ARTICLE 25
ASSISTANCE TO AND PROTECTION OF VICTIMS

1. Each State Party shall take appropriate measures within its means to provide assistance and
protection to victims of offences covered by this Convention, in particular in cases of threat of
retaliation or intimidation.

Convention Annotation: Convention Article 25 and Trafficking Protocol Article 6 provisions
are similar but not identical. Article 25 actually contains stronger obligations than does
Article 6 and is preferable to Article 6 in many respects.

The Trafficking Protocol is subordinate to the main Convention and so the stronger
provisions in the Convention should apply in such cases. Thus, where the two articles
overlap or conflict, governments must adopt the stronger provisions found in Article 25 of the
main Convention unless the Trafficking Protocol provision is specifically related to trafficking.
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Where the Trafficking Protocol provisions are less favorable to trafficked persons, they
should not be adopted if the Convention contains better protections or assistance provisions.
Otherwise, witnesses and victims of non-trafficking offenses would be entitled to better
protections under the Convention than witnesses and victims of trafficking would obtain
under the Trafficking Protocol. Such a disparity of treatment is certainly not the intent of the
drafters.

For example, Convention section 25.1 says a government “shall” provide assistance and
protection, “within its means”, which means if the government has the resources, it must act.
Trafficking Protocol section 6.3 says governments “shall consider” and act “in appropriate
cases”, which does not require governments to do anything. Thus, governments must
provide some level of assistance and protection according to the commitment they made in
section 25.1.

2. Each State Party shall establish appropriate procedures to provide access to compensation and
restitution for victims of offences covered by this Convention.

Convention Annotation: This language is much stronger than the language contained in
Trafficking Protocol section 6.6, which only offers the “possibility” of obtaining compensation
and not the right always to seek compensation. Section 25.2 recognizes that trafficked
persons have a right to compensation and restitution. As stated previously, however, this
right to compensation should not be limited to money from a government-operated victim
compensation fund. Trafficked persons also must have the right to access the courts and
seek compensation, restitution and damages from the traffickers’ assets.

3. Each State Party shall, subject to its domestic law, enable views and concerns of victims to be
presented and considered at appropriate stages of criminal proceedings against offenders in a
manner not prejudicial to the rights of the defence.

Convention Annotation: This provision repeats section 6.2(b) of the Protocol.

PROTOCOL ARTICLE 7
STATUS OF VICTIMS OF TRAFFICKING IN PERSONS IN RECEIVING STATES

L. In addition to taking measures pursuant to article 6 of this Protocol, each State Party shall
consider adopting legislative or other appropriate measures that permit victims of trafficking in
persons to remain in its territory, temporarily or permanently, in appropriate cases.

Protocol Annotation: The immigration status of trafficked persons must be addressed in a
manner that ensures safety, provides time for recovery and reflection, and encourages
cooperation with law enforcement. This section recognizes the need for legal immigration
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status but it does not actually require governments to do anything. It merely states that
governments ‘shall consider’ temporary or permanent residence ‘in appropriate cases.’
Governments need to understand that trafficked persons who face immediate deportation or
arrest will not report crimes or cooperate with investigations and NGOs will be unlikely to
urge their clients to contact law enforcement.

Several governments have already recognized that it is always ‘appropriate’ to provide a
short-term residence of 45-60 days to provide trafficked persons with time to begin physical
and psychological recovery, to decide whether it is safe to cooperate with law enforcement,
and to learn their rights and options. Some governments have also recognized it is
‘appropriate’ to provide longer temporary residence to trafficked persons who cooperate with
the investigation or who are in danger due to threats of retaliation. In the latter situation, it
would be appropriate to provide permanent residence if the threats continue.

2. In implementing the provision contained in paragraph 1 of this article, each State Party shall give

appropriate consideration to humanitarian and compassionate factors.

Protocol Annotation: If domestic law does not allow trafficked persons to remain in the
country temporarily or permanently, then it is quite important to include this provision in the
law. Section 7.2 ensures that immigration laws are interpreted in a manner that takes into
consideration the specific situation of the trafficked person prior to deciding whether or not
she or he can remain in the country.

PROTOCOL ARTICLE 8
REPATRIATION OF VICTIMS OF TRAFFICKING IN PERSONS

1. The State Party of which a victim of trafficking in persons is a national or in which the person
had the right of permanent residence at the time of entry into the territory of the receiving State
Party shall facilitate and accept, with due regard for the safety of that person, the return of that
person without undue or unreasonable delay.”®

Protocol Annotation: The important language in this provision is the phrase “with due regard
for the safety of that person.” This imposes a positive obligation upon governments to
ensure that there is no danger of retaliation or other harm (such as arrest for leaving the
country or working in prostitution abroad) that could meet the trafficked person upon
returning home.

The phrase “without undue or unreasonable delay”, on the other hand, only mean that
governments can arrange for the return of the trafficked person only after they have had the

2 . «w p . . . «@ 3 » 3 g
* UN Interpretative Note: “The travaux préparatoires should indicate that the words “permanent residence” in this paragraph mean

long-term residence, but not necessarily indefinite residence. The paragraph should be understood as being without prejudice to any

domestic legislation regarding either the granting of the right of residence or the duration of residence.”
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opportunity to access all of their legal rights to justice and their safety upon return is
assured. It does not mean that governments can immediately deport all trafficked persons.

See the following section 8.2 for additional supporting language on these issues ("due
regard for the safety of that person and for the status of any legal proceedings related to the
fact that the person is a victim of trafficking”).

2. When a State Party returns a victim of trafficking in persons to a State Party of which that
person is a national or in which he or she had, at the time of entry into the territory of the receiving
State Party, the right of permanent residence, such return shall be with due regard for the safety of
that person and for the status of any legal proceedings related to the fact that the person is a victim
of trafficking and shall preferably be voluntary.”

Protocol Annotation: Returns “shall preferably be voluntary” but the Interpretative Note in
footnote 29 makes it clear that they can also be involuntary. However, sections 8.1 and 8.2
also clearly limit involuntary returns to those that are safe and after legal proceedings are
final.

3. At the request of a receiving State Party, a requested State Party shall, without undue or
unreasonable delay, verify whether a person who is a victim of trafficking in persons is its national
or had the right of permanent residence in its territory at the time of entry into the territory of the
receiving State Party.”

4. In order to facilitate the return of a victim of trafficking in persons who is without proper
documentation, the State Party of which that person is a national or in which he or she had the
right of permanent residence at the time of entry into the territory of the receiving State Party shall
agree to issue, at the request of the receiving State Party, such travel documents or other
authorization as may be necessary to enable the person to travel to and re-enter its territory.”

5. This article shall be without prejudice to any right afforded to victims of trafficking in persons
by any domestic law of the receiving State Party.

6. This article shall be without prejudice to any applicable bilateral or multilateral agreement or
arrangement that governs, in whole or in part, the return of victims of trafficking in persons.*

** UN Interpretative Note: “The travaux préparatoires should indicate that the words “and shall preferably be voluntary” are
understood not to place any obligation on the State Party returning the victims.”

%0 UN Interpretative Note: “The travaux préparatoires should indicate the understanding of the Ad Hoc Committee that a return under
this article shall not be undertaken before the nationality or right of permanent residence of the person whose return is sought has

been duly verified.”

3! UN Interpretative Note: “The travaux préparatoires should indicate that the words “travel documents” include any type of document
required for entering or leaving a State under its domestic law.”

*2 UN Interpretative Note: “The travaux préparatoires should indicate that the references to agreements or arrangements
in this paragraph include both agreements that deal specifically with the subject matter of the Protocol and more
general readmission agreements that include provisions dealing with illegal migration.”
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Protocol Annotation: This article was a priority for countries of destination at the
negotiations because it requires countries of origin to accept the return of their citizens and
residents. A number of governments do not cooperate with repatriations and so trafficked
persons often are held in detention centers for long periods of time. This article should
improve the situation because all countries that sign the Trafficking Protocol will be obligated
to take back their citizens and permanent residents.

However, the Article does not address the problem of statelessness of trafficked persons.
Some trafficked persons come from communities in which childbirths are not registered and
others travel with false documents. In both situations, the trafficked persons do not have
any legitimate travel documents and may find it very difficult to obtain new ones. As a result,
countries of destination are sometimes faced with the situation in which no government will
accept the trafficked person as a citizen, leaving the person stateless.

The Trafficking Protocol does not provide any guidance on how to handle these situations.
However, trafficked persons are victims of serious crimes and should not be held in
detention simply because they do not have legitimate travel documents, through no fault of
their own. ldeally, countries of destination should treat all stateless trafficked persons in the
same manner as refugees and provide them with a legal means to remain in the country.”

“The travaux préparatoires should indicate that this paragraph should be understood as being without prejudice to any other
obligations under customary international law regarding the return of migrants.”
3 See UN Convention relating to the Status of Stateless Persons at http://www.unhchr.ch/html/menu3/b/o ¢ sp.htm.
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lll. PREVENTION, COOPERATION AND OTHER MEASURES

PROTOCOL ARTICLE 9
PREVENTION OF TRAFFICKING IN PERSONS

1. States Parties shall establish comprehensive policies, programmes and other measures:
(a) Toprevent and combat trafficking in persons; and

(b) To protect victims of trafficking in persons, especially women and children, from
revictimization.

2. States Parties shall endeavour to undertake measures such as research, information and mass
media campaigns and social and economic initiatives to prevent and combat trafficking in persons.

Protocol Annotation: Research is important in understanding trafficking and developing
policies and responses. For example, research needs to be done in countries of destination
to assess the manner in which restrictive immigration laws facilitate trafficking by preventing
people from entering legally to work at jobs begging for workers. Research is also needed
on best practices regarding prevention and reintegration.

Information and mass media campaigns have been carried out in many countries and the
best ones do not use scare tactics to deter people from migrating. Governments should
fund campaigns that provide information to potential migrants about their legal rights abroad
and safe migration so that people can decide whether or not their travel and work plans are
realistic and safe. The campaigns should also be linked to service providers and ways to
obtain more information.

3. Policies, programmes and other measures established in accordance with this article shall, as
appropriate, include cooperation with non-governmental organizations, other relevant
organizations and other elements of civil society.

Protocol Annotation: Governments that sign the Trafficking Protocol must find appropriate
ways to collaborate and cooperate with NGOs. This provision supports NGO demands for a
role in the development of policies, programs and measures related to the prevention of
trafficking. Part of the cooperation should also include government funding of NGO
activities.

4. States Parties shall take or strengthen measures, including through bilateral or multilateral
cooperation, to alleviate the factors that make persons, especially women and children, vulnerable
to trafficking, such as poverty, underdevelopment and lack of equal opportunity.

27



Protocol Annotation: Governments in many countries of origin do not have the resources to
carry out poverty reduction programs but they can all adopt legislation ensuring equal
opportunity in the law to all persons, regardless of race, ethnicity, gender, etc. The terms
“shall take or strengthen measures” require all governments to take positive steps to
address the underlying causes of trafficking. Governments in countries of destination and
origin have a duty to act. The richer countries could meet their duty through strategic
development and other aid.

Other causative factors governments should consider and take measures to address are:
violence against women in all of its forms, child abuse, lack of proper labor laws, restrictive
immigration laws and poorly planned economic development strategies.

5. States Parties shall adopt or strengthen legislative or other measures, such as educational, social
or cultural measures, including through bilateral and multilateral cooperation, to discourage the
demand that fosters all forms of exploitation of persons, especially women and children, that leads
to trafficking.

Protocol Annotation: Almost all persons who are trafficked start out as migrants seeking
work. They are pulled into the migration stream by the demand for labor in other countries.
This demand exists because citizens and residents of many countries refuse to take low
wage jobs. Jobs exist but no one wants them except migrants.

At the same time, immigration laws in countries of destination are almost uniformly restrictive
and prevent migrant workers from entering legally to work legally. Consequently, migrants

are forced to find someone to help them migrate without documents. Often, that person is a
trafficker who places the migrant into a situation of forced labor, slavery or servitude abroad.

In order to reduce the ability of traffickers to prey on migrant workers, governments should
“adopt or strengthen legislative or other measures...to discourage the demand” for
undocumented, vulnerable, exploitable migrant workers. They should adopt laws and
measures to permit migrants to enter and work legally and to have access to the same labor
rights provided to other workers. The demand for labor exists and will be met one way or
another. The question remaining to be answered is whether the demand will be met by
workers with rights or by trafficked persons.

PrRoTocoOL ARTICLE 10
INFORMATION EXCHANGE AND TRAINING

1. Law enforcement, immigration or other relevant authorities of States Parties shall, as
appropriate, cooperate with one another by exchanging information, in accordance with their
domestic law, to enable them to determine; **

** UN Interpretative Note: “The travaux préparatoires should indicate that the term “travel documents” includes any type of document
required for entering or leaving a State under its domestic law.”
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(a) Whether individuals crossing or attempting to cross an international border with travel
documents belonging to other persons or without travel documents are perpetrators or victims
of trafficking in persons;

(b) The types of travel document that individuals have used or attempted to use to cross an
international border for the purpose of trafficking in persons; and

(c) The means and methods used by organized criminal groups for the purpose of trafficking in
persons, including the recruitment and transportation of victims, routes and links between and
among individuals and groups engaged in such trafficking, and possible measures for detecting
them.

Protocol Annotation: The means and methods adopted must be applied in a non-
discriminatory manner and must not infringe upon the rights of individuals to enter and leave
their country freely, which is found in article 12 of the International Covenant on Civil and
Political Rights. Governments must not adopt any laws or measures that would prevent
anyone, particularly women, from leaving the country for the purpose of ‘protecting’ them
from being trafficked. Unfortunately, some governments have adopted policies or measures
that, in effect, ‘protect’ young women out of their right to travel.

2. States Parties shall provide or strengthen training for law enforcement, immigration and other
relevant officials in the prevention of trafficking in persons. The training should focus on methods
used in preventing such trafficking, prosecuting the traffickers and protecting the rights of the
victims, including protecting the victims from the traffickers. The training should also take into
account the need to consider human rights and child- and gender-sensitive issues and it should
encourage cooperation with non-governmental organizations, other relevant organizations and
other elements of civil society.

Protocol Annotation: NGOs and law enforcement need to work together. This section
recognizes the need for governments to allow NGOs to participate in law enforcement
trainings. Experience has shown that the input of NGOs is often extremely helpful in
encouraging law enforcement officials to change their practices in a manner that protects the
rights of trafficked persons and assists law enforcement.

3. A State Party that receives information shall comply with any request by the State Party that
transmitted the information that places restrictions on its use.

PROTOCOL ARTICLE 11
BORDER MEASURES

1. Without prejudice to international commitments in relation to the free movement of people,

States Parties shall strengthen, to the extent possible, such border controls as may be necessary to
prevent and detect trafficking in persons.
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Protocol Annotation: The “international commitments” mentioned above are those that
guarantee all persons the right to enter and leave their countries freely.

2. Each State Party shall adopt legislative or other appropriate measures to prevent, to the extent
possible, means of transport operated by commercial carriers from being used in the commission of
offences established in accordance with article 5 of this Protocol.”

3. Where appropriate, and without prejudice to applicable international conventions, such
measures shall include establishing the obligation of commercial carriers, including any
transportation company or the owner or operator of any means of transport, to ascertain that all
passengers are in possession of the travel documents required for entry into the receiving State.

4. Each State Party shall take the necessary measures, in accordance with its domestic law, to
provide for sanctions in cases of violation of the obligation set forth in paragraph 3 of this article.”

5. Each State Party shall consider taking measures that permit, in accordance with its domestic
law, the denial of entry or revocation of visas of persons implicated in the commission of offences
established in accordance with this Protocol.

6. Without prejudice to article 27 of the Convention, States Parties shall consider strengthening

cooperation among border control agencies by, inter alia, establishing and maintaining direct
channels of communication.

PrRoOTOCOL ARTICLE 12
SECURITY AND CONTROL OF DOCUMENTS?*

Each State Party shall take such measures as may be necessary, within available means:

% UN Interpretative Note: “The travaux préparatoires should indicate that victims of trafficking in persons may enter a State legally
only to face subsequent exploitation, whereas in cases of smuggling of migrants, illegal means of entry are more generally used. This
may make it more difficult for common carriers to apply preventive measures in trafficking cases than in smuggling cases and
legislative or other measures taken in accordance with this paragraph should take this into account.”

3 UN Interpretative Note: “The travaux préparatoires should indicate that measures and sanctions applied in accordance with this

paragraph should take into account other international obligations of the State Party concerned. It should also be noted that this
article requires States Parties to impose an obligation on common carriers only to ascertain whether or not passengers have the
necessary documents in their possession and not to make any judgement or assessment of the validity or authenticity of the
documents. It should further be noted that this paragraph does not unduly limit the discretion of States Parties not to hold carriers
liable for transporting undocumented refugees.”

* UN Interpretative Note: “The travaux préparatoires should indicate that the term “travel documents” includes any
type of document required for entering or leaving a State under its domestic law and that the term “identity
documents” includes any document commonly used to establish the identity of a person in a State under the laws or
procedures of that State.”

“The travaux préparatoires should indicate that the words “falsified or unlawfully altered, replicated or issued” should be interpreted as
including not only the creation of false documents, but also the alteration of legitimate documents and the filling in of stolen blank

documents. They should also indicate that the intention was to include both documents that had been forged and genuine
documents that had been validly issued but were being used by a person other than the lawful holder.”
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(a) To ensure that travel or identity documents issued by it are of such quality that they cannot
easily be misused and cannot readily be falsified or unlawfully altered, replicated or issued; and

(b) To ensure the integrity and security of travel or identity documents issued by or on behalf
of the State Party and to prevent their unlawful creation, issuance and use.

PrRoTOCOL ARTICLE 13
LEGITIMACY AND VALIDITY OF DOCUMENTS

At the request of another State Party, a State Party shall, in accordance with its domestic law,
verify within a reasonable time the legitimacy and validity of travel or identity documents issued or
purported to have been issued in its name and suspected of being used for trafficking in persons.™

% UN Interpretative Note: “The travaux préparatoires should indicate that the term “travel documents” includes any type of document
required for entering or leaving a State under its domestic law and that the term “identity documents” includes any document
commonly used to establish the identity of a person in a State under the laws or procedures of that State.”
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IV. FINAL PROVISIONS

PrRoOTOCOL ARTICLE 14
SAVINGS CLAUSE

1. Nothing in this Protocol shall affect the rights, obligations and responsibilities of States and
individuals under international law, including international humanitarian law and international
human rights law and, in particular, where applicable, the 1951 Convention and the 1967 Protocol
relating to the Status of Refugees and the principle of non-refoulement as contained therein.”

Protocol Annotation: This provision ensures that the Trafficking Protocol does not alter any
other obligation of governments under international humanitarian or human rights laws.
Thus, all provisions of the Trafficking Protocol must be interpreted in a manner that is
consistent with international instruments, such as the International Covenants on Civil and
Political Rights and on Economic, Social and Cultural Rights, the Convention on the
Elimination of All Forms of Discrimination Against Women and the Convention on the Rights
of the Child.

2. The measures set forth in this Protocol shall be interpreted and applied in a way that is not
discriminatory to persons on the ground that they are victims of trafficking in persons. The
interpretation and application of those measures shall be consistent with internationally
recognized principles of non-discrimination.

Protocol Annotation: Section 14.2 is excellent for most cases. It ensures no discrimination
against victims of trafficking simply because they were trafficked and it also prohibits
discrimination against trafficked persons on the grounds, such as race, religion, sex,
nationality, etc. that are enumerated in existing international instruments.

However, it does not eliminate all possible bases for discrimination. Governments could still
discriminate against a trafficked person who is or has been a sex worker or who is gay,
lesbian or transgender. All persons who are trafficked suffer violations of their most
fundamental rights and so governments should treat all of them the same, irrespective of
other factors. Unfortunately, governments worldwide routinely discriminate against people in
the sex industry, gays, lesbians and transgenders.

* UN Interpretative Note: “The travaux préparatoires should indicate that the Protocol does not cover the status of
refugees.”

“The travaux préparatoires should indicate that this Protocol is without prejudice to the existing rights, obligations or responsibilities
of States Parties under other international instruments, such as those referred to in this paragraph. Rights, obligations and
responsibilities under another instrument are determined by the terms of that instrument and whether the State concerned is a party
to it, not by this Protocol. Therefore, any State that becomes a party to this Protocol but is not a party to another international
instrument referred to in the Protocol would not become subject to any right, obligation or responsibility under that instrument.”
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National legislation on trafficking should remedy this gap. Ideally, the first sentence of
section 14.2 would read: “The measures set forth in this Protocol shall be interpreted and
applied in a way that does not discriminate on the basis of race, religion, belief, age, family
status, culture, language, ethnicity, nationality, gender (including gay, lesbian, transgender)
and is not discriminatory to persons on the ground that they are victims of trafficking in
persons.”

If not possible to enact legislation listing all the potential grounds of unlawful discrimination,
then an acceptable alternative would be to simply state: “The measures set forth in this
[name of domestic law] shall be interpreted and applied in a nondiscriminatory manner.”

PrRoTOCOL ARTICLE 15
SETTLEMENT OF DISPUTES

1. States Parties shall endeavour to settle disputes concerning the interpretation or application of
this Protocol through negotiation.

2. Any dispute between two or more States Parties concerning the interpretation or application of
this Protocol that cannot be settled through negotiation within a reasonable time shall, at the
request of one of those States Parties, be submitted to arbitration. If, six months after the date of
the request for arbitration, those States Parties are unable to agree on the organization of the
arbitration, any one of those States Parties may refer the dispute to the International Court of
Justice by request in accordance with the Statute of the Court.

3. Each State Party may, at the time of signature, ratification, acceptance or approval of or
accession to this Protocol, declare that it does not consider itself bound by paragraph 2 of this
article. The other States Parties shall not be bound by paragraph 2 of this article with respect to
any State Party that has made such a reservation.

4. Any State Party that has made a reservation in accordance with paragraph 3 of this article may
at any time withdraw that reservation by notification to the Secretary-General of the United
Nations.

PROTOCOL ARTICLE 16
SIGNATURE, RATIFICATION, ACCEPTANCE,
APPROVAL AND ACCESSION*

1. This Protocol shall be open to all States for signature from 12 to 15 December 2000 in Palermo,
Italy, and thereafter at United Nations Headquarters in New York until 12 December 2002.

*0 UN Interpretative Note: “The travaux préparatoires should indicate that, while the Protocol has no specific provisions or
reservations, it is understood that the Vienna Convention on the Law of Treaties of 1969 applies regarding reservations.”
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2. This Protocol shall also be open for signature by regional economic integration organizations
provided that at least one member State of such organization has signed this Protocol in
accordance with paragraph 1 of this article.

3. This Protocol is subject to ratification, acceptance or approval. Instruments of ratification,
acceptance or approval shall be deposited with the Secretary-General of the United Nations. A
regional economic integration organization may deposit its instrument of ratification, acceptance
or approval if at least one of its member States has done likewise. In that instrument of ratification,
acceptance or approval, such organization shall declare the extent of its competence with respect
to the matters governed by this Protocol. Such organization shall also inform the depositary of any
relevant modification in the extent of its competence.

4. This Protocol is open for accession by any State or any regional economic integration
organization of which at least one member State is a Party to this Protocol. Instruments of
accession shall be deposited with the Secretary-General of the United Nations. At the time of its
accession, a regional economic integration organization shall declare the extent of its competence
with respect to matters governed by this Protocol. Such organization shall also inform the
depositary of any relevant modification in the extent of its competence.

PRoOTOCOL ARTICLE 17
ENTRY INTO FORCE

1. This Protocol shall enter into force on the ninetieth day after the date of deposit of the fortieth
instrument of ratification, acceptance, approval or accession, except that it shall not enter into
force before the entry into force of the Convention. For the purpose of this paragraph, any
instrument deposited by a regional economic integration organization shall not be counted as
additional to those deposited by member States of such organization.

Protocol Annotation: The Convention entered into force on September 29, 2003, and the
Trafficking Protocol on December 25, 2003.

2. For each State or regional economic integration organization ratifying, accepting, approving or
acceding to this Protocol after the deposit of the fortieth instrument of such action, this Protocol
shall enter into force on the thirtieth day after the date of deposit by such State or organization of
the relevant instrument or on the date this Protocol enters into force pursuant to paragraph 1 of
this article, whichever is the later.

CONVENTION ARTICLE 32
CONFERENCE OF THE PARTIES TO THE CONVENTION

1. A Conference of the Parties to the Convention is hereby established to improve the capacity of

States Parties to combat transnational organized crime and to promote and review the
implementation of this Convention [and the Protocol].
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Convention Annotation: Governments that have ratified or signed the Convention and the
Trafficking Protocol meet annually in Vienna, starting in 2004. Information on the first
meeting in 2004 is available at www.unodc.org/unodc/crime_cicp_signatures.html.

2. The Secretary-General of the United Nations shall convene the Conference of the Parties not
later than one year following the entry into force of this Convention. The Conference of the Parties
shall adopt rules of procedure and rules governing the activities set forth in paragraphs 3 and 4 of
this article (including rules concerning payment of expenses incurred in carrying out those
activities).

Convention Annotation: The Rules of Procedure, which were adopted at the first meeting,
permit NGOs to observe the meetings.

3. The Conference of the Parties shall agree upon mechanisms for achieving the objectives
mentioned in paragraph 1 of this article, including:

(a) Facilitating activities by States Parties under articles 29, 30 and 31 of this Convention,
including by encouraging the mobilization of voluntary contributions;

(b) Facilitating the exchange of information among States Parties on patterns and trends in
transnational organized crime and on successful practices for combating it;

(c) Cooperating with relevant international and regional organizations and non-governmental
organizations;

(d) Reviewing periodically the implementation of this Convention [and the Protocol];

(e) Making recommendations to improve this Convention [and the Protocol] and its
implementation.

4. For the purpose of paragraphs 3 (d) and (e) of this article, the Conference of the Parties shall
acquire the necessary knowledge of the measures taken by States Parties in implementing this
Convention and the difficulties encountered by them in doing so through information provided by
them and through such supplemental review mechanisms as may be established by the Conference
of the Parties.

Convention Annotation: Governments will report to the permanent Secretariat for the
Conference on the steps they have taken to implement the Convention and the Trafficking
Protocol. NGOs have no formal role in the review process but should be able to distribute
“shadow reports” (unofficial NGO reports on their governments) to delegates at the annual
meetings.
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5. Each State Party shall provide the Conference of the Parties with information on its
programmes, plans and practices, as well as legislative and administrative measures to implement
this Convention, as required by the Conference of the Parties.

PrRoTOCOL ARTICLE 18
AMENDMENT

1. After the expiry of five years from the entry into force of this Protocol, a State Party to the
Protocol may propose an amendment and file it with the Secretary-General of the United Nations,
who shall thereupon communicate the proposed amendment to the States Parties and to the
Conference of the Parties to the Convention for the purpose of considering and deciding on the
proposal. The States Parties to this Protocol meeting at the Conference of the Parties shall make
every effort to achieve consensus on each amendment. If all efforts at consensus have been
exhausted and no agreement has been reached, the amendment shall, as a last resort, require for its
adoption a two-thirds majority vote of the States Parties to this Protocol present and voting at the
meeting of the Conference of the Parties.

2. Regional economic integration organizations, in matters within their competence, shall exercise
their right to vote under this article with a number of votes equal to the number of their member
States that are Parties to this Protocol. Such organizations shall not exercise their right to vote if
their member States exercise theirs and vice versa.

3. An amendment adopted in accordance with paragraph 1 of this article is subject to ratification,
acceptance or approval by States Parties.

4. An amendment adopted in accordance with paragraph 1 of this article shall enter into force in
respect of a State Party ninety days after the date of the deposit with the Secretary-General of the
United Nations of an instrument of ratification, acceptance or approval of such amendment.

5. When an amendment enters into force, it shall be binding on those States Parties which have
expressed their consent to be bound by it. Other States Parties shall still be bound by the
provisions of this Protocol and any earlier amendments that they have ratified, accepted or
approved.

PROTOCOL ARTICLE 19
DENUNCIATION

1. A State Party may denounce this Protocol by written notification to the Secretary-General of the
United Nations. Such denunciation shall become effective one year after the date of receipt of the

notification by the Secretary-General.

2. Aregional economic integration organization shall cease to be a Party to this Protocol when all
of its member States have denounced it.
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PrRoTOCOL ARTICLE 20
DEPOSITARY AND LANGUAGES

L. The Secretary-General of the United Nations is designated depositary of this Protocol.

2. The original of this Protocol, of which the Arabic, Chinese, English, French, Russian and Spanish
texts are equally authentic, shall be deposited with the Secretary-General of the United Nations.

IN WITNESS WHEREOF, the undersigned plenipotentiaries, being duly authorized thereto by
their respective Governments, have signed this Protocol.

37



ANNEX

UN RECOMMENDED PRINCIPLES AND GUIDELINES ON
HUMAN RIGHTS AND HUMAN TRAFFICKING

REPORT OF THE UNITED NATIONS HIGH COMMISSIONER FOR HUMAN RIGHTS TO THE
EcoNomic AND SocliAL COUNCIL
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Recommended Principles on Human Rights and
Human Trafficking®

The primacy of human rights

1.  The human rights of trafficked persons shall be at the centre of all efforts to
prevent and combat trafficking and to protect, assist and provide redress to
victims.

2.  States have a responsibility under international law to act with due diligence
to prevent trafficking, to investigate and prosecute traffickers and to assist and
protect trafficked persons.

3. Anti-trafficking measures shall not adversely affect the human rights and
dignity of persons, in particular the rights of those who have been trafficked, and
of migrants, internally displaced persons, refugees and asylum-seekers.

Preventing trafficking

4.  Strategies aimed at preventing trafficking shall address demand as a root
cause of trafficking.

The term “trafficking”, as used in the present Principles and Guidelines, refers to the recruitment,
transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position
of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a
person having control over another person, for the purpose of exploitation. Exploitation shall
include, at a minimum, the exploitation of the prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the
removal of organs. Source: Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, supplementing the United Nations Convention against
Transnational Organized Crime (article 3 (a)).
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5. States and intergovernmental organizations shall ensure that their
interventions address the factors that increase vulnerability to trafficking,
including inequality, poverty and all forms of discrimination.

6. States shall exercise due diligence in identifying and eradicating public-
sector involvement or complicity in trafficking. All public officials suspected of
being implicated in trafficking shall be investigated, tried and, if convicted,
appropriately punished.

Protection and assistance

7.  Trafficked persons shall not be detained, charged or prosecuted for the
illegality of their entry into or residence in countries of transit and destination, or
for their involvement in unlawful activities to the extent that such involvement is
a direct consequence of their situation as trafficked persons.

8.  States shall ensure that trafficked persons are protected from further
exploitation and harm and have access to adequate physical and psychological
care. Such protection and care shall not be made conditional upon the capacity or
willingness of the trafficked person to cooperate in legal proceedings.

9. Legal and other assistance shall be provided to trafficked persons for the
duration of any criminal, civil or other actions against suspected traffickers. States
shall provide protection and temporary residence permits to victims and witnesses
during legal proceedings.

10. Children who are victims of trafficking shall be identified as such. Their best
interests shall be considered paramount at all times. Child victims of trafficking
shall be provided with appropriate assistance and protection. Full account shall be
taken of their special vulnerabilities, rights and needs.

11. Safe (and, to the extent possible, voluntary) return shall be guaranteed to
trafficked persons by both the receiving State and the State of origin. Trafficked
persons shall be offered legal alternatives to repatriation in cases where it is
reasonable to conclude that such repatriation would pose a serious risk to their
safety and/or to the safety of their families.

Criminalization, punishment and redress

12. States shall adopt appropriate legislative and other measures necessary to
establish, as criminal offences, trafficking, its component acts** and related
conduct.”

4

4

2

w

For the purposes of the present Principles and Guidelines, the “component acts” and “component
offences” of trafficking are understood to include the recruitment, transportation, transfer,
harbouring or receipt of persons over eighteen years of age by means of threat, force, coercion or
deception for the purpose of exploitation. The recruitment, transportation, transfer, harbouring
or receipt of a person under eighteen years of age constitute component acts and component
offences of trafficking in children. Source: Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children, supplementing the United Nations Convention against
Transnational Organized Crime, articles 3 (a) and 3 (c).

For the purposes of the present Principles and Guidelines, conduct and offences “related to”
trafficking are understood to include: exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery or practices similar to slavery and servitude.
Source: Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, supplementing the United Nations Convention against Transnational Organized
Crime, article 3 (a).
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13. States shall effectively investigate, prosecute and adjudicate trafficking,
including its component acts and related conduct, whether committed by
governmental or by non-State actors.

14. States shall ensure that trafficking, its component acts and related offences
constitute extraditable offences under national law and extradition treaties. States
shall cooperate to ensure that the appropriate extradition procedures are followed
in accordance with international law.

15. Effective and proportionate sanctions shall be applied to individuals and
legal persons found guilty of trafficking or of its component or related offences.

16. States shall, in appropriate cases, freeze and confiscate the assets of
individuals and legal persons involved in trafficking. To the extent possible,
confiscated assets shall be used to support and compensate victims of trafficking.

17. States shall ensure that trafficked persons are given access to effective and
appropriate legal remedies.

Recommended Guidelines on Human Rights and
Human Trafficking

Guideline 1: Promotion and protection of human rights

Violations of human rights are both a cause and a consequence of trafficking
in persons. Accordingly, it is essential to place the protection of all human
rights at the centre of any measures taken to prevent and end trafficking.
Anti-trafficking measures should not adversely affect the human rights and
dignity of persons and, in particular, the rights of those who have been
trafficked, migrants, internally displaced persons, refugees and asylum-
seekers.

States and, where applicable, intergovernmental and non-governmental
organizations, should consider:

1.  Taking steps to ensure that measures adopted for the purpose of preventing
and combating trafficking in persons do not have an adverse impact on the rights
and dignity of persons, including those who have been trafficked.

2. Consulting with judicial and legislative bodies, national human rights
institutions and relevant sectors of civil society in the development, adoption,
implementation and review of anti-trafficking legislation, policies and
programmes.

3. Developing national plans of action to end trafficking. This process should
be used to build links and partnerships between governmental institutions
involved in combating trafficking and/or assisting trafficked persons and relevant
sectors of civil society.

4.  Taking particular care to ensure that the issue of gender-based discrimination
is addressed systematically when anti-trafficking measures are proposed with a
view to ensuring that such measures are not applied in a discriminatory manner.

5.  Protecting the right of all persons to freedom of movement and ensuring that
anti-trafficking measures do not infringe upon this right.

6. Ensuring that anti-trafficking laws, policies, programmes and interventions
do not affect the right of all persons, including trafficked persons, to seek and
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enjoy asylum from persecution in accordance with international refugee law, in
particular through the effective application of the principle of non-refoulement.

7.  Establishing mechanisms to monitor the human rights impact of anti-
trafficking laws, policies, programmes and interventions. Consideration should be
given to assigning this role to independent national human rights institutions
where such bodies exist. Non-governmental organizations working with trafficked
persons should be encouraged to participate in monitoring and evaluating the
human rights impact of anti-trafficking measures.

8.  Presenting detailed information concerning the measures that they have
taken to prevent and combat trafficking in their periodic reports to the United
Nations human rights treaty-monitoring bodies.**

9. Ensuring that bilateral, regional and international cooperation agreements
and other laws and policies concerning trafficking in persons do not affect the
rights, obligations or responsibilities of States under international law, including
human rights law, humanitarian law and refugee law.

10. Offering technical and financial assistance to States and relevant sectors of
civil society for the purpose of developing and implementing human rights-based
anti-trafficking strategies.

Guideline 2: Identification of trafficked persons and traffickers

Trafficking means much more than the organized movement of persons for
profit. The critical additional factor that distinguishes trafficking from
migrant smuggling is the presence of force, coercion and/or deception
throughout or at some stage in the process — such deception, force or
coercion being used for the purpose of exploitation. While the additional
elements that distinguish trafficking from migrant smuggling may sometimes
be obvious, in many cases they are difficult to prove without active
investigation. A failure to identify a trafficked person correctly is likely to
result in a further denial of that person’s rights. States are therefore under an
obligation to ensure that such identification can and does take place.

States are also obliged to exercise due diligence in identifying traffickers,*
including those who are involved in controlling and exploiting trafficked
persons.

States and, where applicable, intergovernmental and non-governmental
organizations, should consider:

1. Developing guidelines and procedures for relevant State authorities and
officials such as police, border guards, immigration officials and others involved
in the detection, detention, reception and processing of irregular migrants, to
permit the rapid and accurate identification of trafficked persons.
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The human rights treaty-monitoring bodies include the Human Rights Committee; the
Committee on Economic, Social and Cultural Rights; the Committee on the Elimination of
Discrimination against Women; the Committee on the Elimination of Racial Discrimination; the
Committee against Torture; and the Committee on the Rights of the Child.

The term “traffickers”, where it appears in the present Principles and Guidelines, is used to refer
to: recruiters; transporters; those who exercise control over trafficked persons; those who transfer
and/or maintain trafficked persons in exploitative situations; those involved in related crimes; and
those who profit either directly or indirectly from trafficking, its component acts and related
offences.
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2. Providing appropriate training to relevant State authorities and officials in
the identification of trafficked persons and correct application of the guidelines
and procedures referred to above.

3. Ensuring cooperation between relevant authorities, officials and non-
governmental organizations to facilitate the identification and provision of
assistance to trafficked persons. The organization and implementation of such
cooperation should be formalized in order to maximize its effectiveness.

4. ldentifying appropriate points of intervention to ensure that migrants and
potential migrants are warned about possible dangers and consequences of
trafficking and receive information that enables them to seek assistance if
required.

5. Ensuring that trafficked persons are not prosecuted for violations of
immigration laws or for the activities they are involved in as a direct consequence
of their situation as trafficked persons.

6. Ensuring that trafficked persons are not, in any circumstances, held in
immigration detention or other forms of custody.

7. Ensuring that procedures and processes are in place for receipt and
consideration of asylum claims from both trafficked persons and smuggled asylum
seekers and that the principle of non-refoulement is respected and upheld at all
times.

Guideline 3: Research, analysis, evaluation and dissemination

Effective and realistic anti-trafficking strategies must be based on accurate
and current information, experience and analysis. It is essential that all
parties involved in developing and implementing these strategies have and
maintain a clear understanding of the issues.

The media has an important role to play in increasing public understanding
of the trafficking phenomenon by providing accurate information in
accordance with professional ethical standards.

States and, where appropriate, intergovernmental and non-governmental
organizations, should consider:

1. Adopting and consistently using the internationally agreed definition of
trafficking contained in the Palermo Protocol.*
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The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children (Palermo Protocol), supplementing the United Nations Convention against
Transnational Organized Crime, defines trafficking in persons as: “... the recruitment,
transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position
of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a
person having control over another person for the purpose of exploitation. Exploitation shall
include, at a minimum, the exploitation of the prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the
removal of organs (article 3 (a)). The Protocol further states that the recruitment, transportation,
transfer, harbouring or receipt of a child for the purpose of exploitation shall be considered
“trafficking in persons” even if this does not involve any of the means set forth above (article 3

(©):
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2.  Standardizing the collection of statistical information on trafficking and
related movements (such as migrant smuggling) that may include a trafficking
element.

3. Ensuring that data concerning individuals who are trafficked is
disaggregated on the basis of age, gender, ethnicity and other relevant
characteristics.

4.  Undertaking, supporting and bringing together research into trafficking.
Such research should be firmly grounded in ethical principles, including an
understanding of the need not to re-traumatize trafficked persons. Research
methodologies and interpretative techniques should be of the highest quality.

5. Monitoring and evaluating the relationship between the intention of anti-
trafficking laws, policies and interventions, and their real impact. In particular,
ensuring that distinctions are made between measures which actually reduce
trafficking and measures which may have the effect of transferring the problem
from one place or group to another.

6. Recognizing the important contribution that survivors of trafficking can, on
a strictly voluntary basis, make to developing and implementing anti-trafficking
interventions and evaluating their impact.

7.  Recognizing the central role that non-governmental organizations can play
in improving the law enforcement response to trafficking by providing relevant
authorities with information on trafficking incidents and patterns taking into
account the need to preserve the privacy of trafficked persons.

Guideline 4: Ensuring an adequate legal framework

The lack of specific and/or adequate legislation on trafficking at the national
level has been identified as one of the major obstacles in the fight against
trafficking. There is an wurgent need to harmonize legal definitions,
procedures and cooperation at the national and regional levels in accordance
with international standards. The development of an appropriate legal
framework that is consistent with relevant international instruments and
standards will also play an important role in the prevention of trafficking and
related exploitation.

States should consider:

1. Amending or adopting national legislation in accordance with international
standards so that the crime of trafficking is precisely defined in national law and
detailed guidance is provided as to its various punishable elements. All practices
covered by the definition of trafficking such as debt bondage, forced labour and
enforced prostitution should also be criminalized.

2. Enacting legislation to provide for the administrative, civil and, where
appropriate, criminal liability of legal persons for trafficking offences in addition
to the liability of natural persons. Reviewing current laws, administrative controls
and conditions relating to the licensing and operation of businesses that may serve
as cover for trafficking such as marriage bureaux, employment agencies, travel
agencies, hotels and escort services.

3. Making legislative provision for effective and proportional criminal
penalties (including custodial penalties giving rise to extradition in the case of
individuals). Where appropriate, legislation should provide for additional
penalties to be applied to persons found guilty of trafficking in aggravating
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circumstances, including offences involving trafficking in children or offences
committed or involving complicity by State officials.

4. Making legislative provision for confiscation of the instruments and
proceeds of trafficking and related offences. Where possible, the legislation
should specify that the confiscated proceeds of trafficking will be used for the
benefit of victims of trafficking. Consideration should be given to the
establishment of a compensation fund for victims of trafficking and the use of
confiscated assets to finance such a fund.

5. Ensuring that legislation prevents trafficked persons from being prosecuted,
detained or punished for the illegality of their entry or residence or for the
activities they are involved in as a direct consequence of their situation as
trafficked persons.

6.  Ensuring that the protection of trafficked persons is built into anti-trafficking
legislation, including protection from summary deportation or return where there
are reasonable grounds to conclude that such deportation or return would
represent a significant security risk to the trafficked person and/or her/his family.

7. Providing legislative protection for trafficked persons who voluntarily agree
to cooperate with law enforcement authorities, including protection of their right
to remain lawfully within the country of destination for the duration of any legal
proceedings.

8. Making effective provision for trafficked persons to be given legal
information and assistance in a language they understand as well as appropriate
social support sufficient to meet their immediate needs. States should ensure that
entitlement to such information, assistance and immediate support is not
discretionary but is available as a right for all persons who have been identified as
trafficked.

9.  Ensuring that the right of trafficking victims to pursue civil claims against
alleged traffickers is enshrined in law.

10. Guaranteeing that protections for witnesses are provided for in law.

11. Making legislative provision for the punishment of public sector
involvement or complicity in trafficking and related exploitation.

Guideline 5: Ensuring an adequate law enforcement response

Although there is evidence to suggest that trafficking in persons is increasing
in all regions of the world, few traffickers have been apprehended. More
effective law enforcement will create a disincentive for traffickers and will
therefore have a direct impact upon demand.

An adequate law enforcement response to trafficking is dependent on the
cooperation of trafficked persons and other witnesses. In many cases,
individuals are reluctant or unable to report traffickers or to serve as
witnesses because they lack confidence in the police and the judicial system
and/or because of the absence of any effective protection mechanisms. These
problems are compounded when law enforcement officials are involved or
complicit in trafficking. Strong measures need to be taken to ensure that such
involvement is investigated, prosecuted and punished. Law enforcement
officials must also be sensitized to the paramount requirement of ensuring the
safety of trafficked persons. This responsibility lies with the investigator and
cannot be abrogated.
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States and, where applicable, intergovernmental and non-governmental
organizations should consider:

1. Sensitizing law enforcement authorities and officials to their primary
responsibility to ensure the safety and immediate well-being of trafficked persons.

2. Ensuring that law enforcement personnel are provided with adequate
training in the investigation and prosecution of cases of trafficking. This training
should be sensitive to the needs of trafficked persons, particularly those of women
and children, and should acknowledge the practical value of providing incentives
for trafficked persons and others to come forward to report traffickers. The
involvement of relevant non-governmental organizations in such training should
be considered as a means of increasing its relevance and effectiveness.

3. Providing law enforcement authorities with adequate investigative powers
and techniques to enable effective investigation and prosecution of suspected
traffickers. States should encourage and support the development of proactive
investigatory procedures that avoid over-reliance on victim testimony.

4.  Establishing specialist anti-trafficking units (comprising both women and
men) in order to promote competence and professionalism.

5.  Guaranteeing that traffickers are and will remain the focus of anti-trafficking
strategies and that law enforcement efforts do not place trafficked persons at risk
of being punished for offences committed as a consequence of their situation.

6. Implementing measures to ensure that “rescue” operations do not further
harm the rights and dignity of trafficked persons. Such operations should only
take place once appropriate and adequate procedures for responding to the needs
of trafficked persons released in this way have been put in place.

7.  Sensitizing police, prosecutors, border, immigration and judicial authorities,
and social and public health workers to the problem of trafficking and ensuring
the provision of specialized training in identifying trafficking cases, combating
trafficking and protecting the rights of victims.

8. Making appropriate efforts to protect individual trafficked persons during
the investigation and trial process and any subsequent period when the safety of
the trafficked person so requires. Appropriate protection programmes may include
some or all of the following elements: identification of a safe place in the country
of destination; access to independent legal counsel; protection of identity during
legal proceedings; identification of options for continued stay, resettlement or
repatriation.

9.  Encouraging law enforcement authorities to work in partnership with non-
governmental agencies in order to ensure that trafficked persons receive necessary
support and assistance.

Guideline 6: Protection and support for trafficked persons

The trafficking cycle cannot be broken without attention to the rights and
needs of those who have been trafficked. Appropriate protection and support
should be extended to all trafficked persons without discrimination.

States and, where applicable, intergovernmental and non-governmental
organizations, should consider:

1. Ensuring, in cooperation with non-governmental organizations, that safe and
adequate shelter that meets the needs of trafficked persons is made available. The
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provision of such shelter should not be made contingent on the willingness of the
victims to give evidence in criminal proceedings. Trafficked persons should not be
held in immigration detention centres, other detention facilities or vagrant houses.

2. Ensuring, in partnership with non-governmental organizations, that
trafficked persons are given access to primary health care and counselling.
Trafficked persons should not be required to accept any such support and
assistance and they should not be subject to mandatory testing for diseases,
including HIV/AIDS.

3. Ensuring that trafficked persons are informed of their right of access to
diplomatic and consular representatives from their State of nationality. Staff
working in embassies and consulates should be provided with appropriate training
in responding to requests for information and assistance from trafficked persons.
These provisions would not apply to trafficked asylum-seekers.

4.  Ensuring that legal proceedings in which trafficked persons are involved are
not prejudicial to their rights, dignity or physical or psychological well-being.

5.  Providing trafficked persons with legal and other assistance in relation to
any criminal, civil or other actions against traffickers/exploiters. Victims should
be provided with information in a language that they understand.

6. Ensuring that trafficked persons are effectively protected from harm, threats
or intimidation by traffickers and associated persons. To this end, there should be
no public disclosure of the identity of trafficking victims and their privacy should
be respected and protected to the extent possible, while taking into account the
right of any accused person to a fair trial. Trafficked persons should be given full
warning, in advance, of the difficulties inherent in protecting identities and should
not be given false or unrealistic expectations regarding the capacities of law
enforcement agencies in this regard.

7. Ensuring the safe and, where possible, voluntary return of trafficked persons
and exploring the option of residency in the country of destination or third-
country resettlement in specific circumstances (e.g. to prevent reprisals or in cases
where re-trafficking is considered likely).

8.  In partnership with non-governmental organizations, ensuring that trafficked
persons who do return to their country of origin are provided with the assistance
and support necessary to ensure their well-being, facilitate their social integration
and prevent re-trafficking. Measures should be taken to ensure the provision of
appropriate physical and psychological health care, housing and educational and
employment services for returned trafficking victims.

Guideline 7: Preventing trafficking

Strategies aimed at preventing trafficking should take into account demand
as a root cause. States and intergovernmental organizations should also take
into account the factors that increase vulnerability to trafficking, including
inequality, poverty and all forms of discrimination and prejudice. Effective
prevention strategies should be based on existing experience and accurate
information.

States, in partnership with intergovernmental and non-governmental
organizations and where appropriate, using development cooperation policies
and programmes, should consider:
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1. Analysing the factors that generate demand for exploitative commercial
sexual services and exploitative labour and taking strong legislative, policy and
other measures to address these issues.

2. Developing programmes that offer livelihood options, including basic
education, skills training and literacy, especially for women and other traditionally
disadvantaged groups.

3. Improving children’s access to educational opportunities and increasing the
level of school attendance, in particular by girl children.

4.  Ensuring that potential migrants, especially women, are properly informed
about the risks of migration (e.g. exploitation, debt bondage and health and
security issues, including exposure to HIVV/AIDS) as well as avenues available for
legal, non-exploitative migration.

5. Developing information campaigns for the general public aimed at
promoting awareness of the dangers associated with trafficking. Such campaigns
should be informed by an understanding of the complexities surrounding
trafficking and of the reasons why individuals may make potentially dangerous
migration decisions.

6. Reviewing and modifying policies that may compel people to resort to
irregular and vulnerable labour migration. This process should include examining
the effect on women of repressive and/or discriminatory nationality, property,
immigration, emigration and migrant labour laws.

7. Examining ways of increasing opportunities for legal, gainful and non-
exploitative labour migration. The promotion of labour migration by the State
should be dependent on the existence of regulatory and supervisory mechanisms
to protect the rights of migrant workers.

8.  Strengthening the capacity of law enforcement agencies to arrest and
prosecute those involved in trafficking as a preventive measure. This includes
ensuring that law enforcement agencies comply with their legal obligations.

9.  Adopting measures to reduce vulnerability by ensuring that appropriate legal
documentation for birth, citizenship and marriage is provided and made available
to all persons.

Guideline 8: Special measures for the protection and support of
child victims of trafficking

The particular physical, psychological and psychosocial harm suffered by
trafficked children and their increased vulnerability to exploitation require
that they be dealt with separately from adult trafficked persons in terms of
laws, policies, programmes and interventions. The best interests of the child
must be a primary consideration in all actions concerning trafficked children,
whether undertaken by public or private social welfare institutions, courts of
law, administrative authorities or legislative bodies. Child victims of
trafficking should be provided with appropriate assistance and protection
and full account should be taken of their special rights and needs.

States and, where applicable, intergovernmental and non-governmental
organizations, should consider, in addition to the measures outlined under
Guideline 6:
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1.  Ensuring that definitions of trafficking in children in both law and policy
reflect their need for special safeguards and care, including appropriate legal
protection. In particular, and in accordance with the Palermo Protocol, evidence of
deception, force, coercion, etc. should not form part of the definition of trafficking
where the person involved is a child.

2. Ensuring that procedures are in place for the rapid identification of child
victims of trafficking.

3. Ensuring that children who are victims of trafficking are not subjected to
criminal procedures or sanctions for offences related to their situation as
trafficked persons.

4. In cases where children are not accompanied by relatives or guardians,
taking steps to identify and locate family members. Following a risk assessment
and consultation with the child, measures should be taken to facilitate the reunion
of trafficked children with their families where this is deemed to be in their best
interest.

5. In situations where the safe return of the child to his or her family is not
possible, or where such return would not be in the child’s best interests,
establishing adequate care arrangements that respect the rights and dignity of the
trafficked child.

6. In both the situations referred to in the two paragraphs above, ensuring that a
child who is capable of forming his or her own views enjoys the right to express
those views freely in all matters affecting him or her, in particular concerning
decisions about his or her possible return to the family, the views of the child
being given due weight in accordance with his or her age and maturity.

7. Adopting specialized policies and programmes to protect and support
children who have been victims of trafficking. Children should be provided with
appropriate physical, psychosocial, legal, educational, housing and health-care
assistance.

8.  Adopting measures necessary to protect the rights and interests of trafficked
children at all stages of criminal proceedings against alleged offenders and during
procedures for obtaining compensation.

9. Protecting, as appropriate, the privacy and identity of child victims and
taking measures to avoid the dissemination of information that could lead to their
identification.

10. Taking measures to ensure adequate and appropriate training, in particular
legal and psychological training, for persons working with child victims of
trafficking.

Guideline 9: Access to remedies

Trafficked persons, as victims of human rights violations, have an
international legal right to adequate and appropriate remedies. This right is
often not effectively available to trafficked persons as they frequently lack
information on the possibilities and processes for obtaining remedies,
including compensation, for trafficking and related exploitation. In order to
overcome this problem, legal and other material assistance should be
provided to trafficked persons to enable them to realize their right to
adequate and appropriate remedies.
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States and, where applicable, intergovernmental and non-governmental
organizations, should consider:

1. Ensuring that victims of trafficking have an enforceable right to fair and
adequate remedies, including the means for as full a rehabilitation as possible.
These remedies may be criminal, civil or administrative in nature.

2. Providing information as well as legal and other assistance to enable
trafficked persons to access remedies. The procedures for obtaining remedies
should be clearly explained in a language that the trafficked person understands.

3. Making arrangements to enable trafficked persons to remain safely in the
country in which the remedy is being sought for the duration of any criminal, civil
or administrative proceedings.

Guideline 10: Obligations of peacekeepers, civilian police and
humanitarian and diplomatic personnel

The direct or indirect involvement of peacekeeping, peace-building, civilian
policing, humanitarian and diplomatic personnel in trafficking raises special
concerns. States, intergovernmental and non-governmental organizations are
responsible for the actions of those working under their authority and are
therefore under an obligation to take effective measures to prevent their
nationals and employees from engaging in trafficking and related
exploitation. They are also required to investigate thoroughly all allegations
of trafficking and related exploitation and to provide for and apply
appropriate sanctions to personnel found to have been involved in trafficking.

States and, where appropriate, intergovernmental and non-governmental
organizations, should consider:

1. Ensuring that pre- and post-deployment training programmes for all
peacekeeping, peace-building, civilian policing, humanitarian and diplomatic staff
adequately address the issue of trafficking and clearly set out the expected
standard of behaviour. This training should be developed within a human rights
framework and delivered by appropriately experienced trainers.

2. Ensuring that recruitment, placement and transfer procedures (including
those of private contractors and sub-contractors) are rigorous and transparent.

3.  Ensuring that staff employed in the context of peacekeeping, peace-building,
civilian policing, humanitarian and diplomatic missions do not engage in
trafficking and related exploitation or use the services of persons in relation to
which there are reasonable grounds to suspect they may have been trafficked. This
obligation also covers complicity in trafficking through corruption or affiliation
with any person or group of persons who could reasonably be suspected of
engaging in trafficking and related exploitation.

4. Developing and adopting specific regulations and codes of conduct setting
out expected standards of behaviour and the consequences of failure to adhere to
these standards.

5.  Requiring all personnel employed in the context of peacekeeping, peace-
building, civilian policing, humanitarian and diplomatic missions to report on any
instances of trafficking and related exploitation that come to their attention.

6.  Establishing mechanisms for the systematic investigation of all allegations
of trafficking and related exploitation involving personnel employed in the
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context of peacekeeping, peace-building, civilian policing, humanitarian and
diplomatic missions.

7.  Consistently applying appropriate criminal, civil and administrative
sanctions to personnel shown to have engaged in or been complicit in trafficking
and related exploitation. Intergovernmental and non-governmental organizations
should, in appropriate cases, apply disciplinary sanctions to staff members found
to be involved in trafficking and related exploitation in addition to and
independently of any criminal or other sanctions decided on by the State
concerned. Privileges and immunities attached to the status of an employee should
not be invoked in order to shield that person from sanctions for serious crimes
such as trafficking and related offences.

Guideline 11: Cooperation and coordination between States
and regions

Trafficking is a regional and global phenomenon that cannot always be dealt
with effectively at the national level: a strengthened national response can
often result in the operations of traffickers moving elsewhere. International,
multilateral and bilateral cooperation can play an important role in
combating trafficking activities. Such cooperation is particularly critical
between countries involved in different stages of the trafficking cycle.

States and, where applicable, intergovernmental and non-governmental
organizations, should consider:

1.  Adopting bilateral agreements aimed at preventing trafficking, protecting the
rights and dignity of trafficked persons and promoting their welfare.

2.  Offering, either on a bilateral basis or through multilateral organizations,
technical and financial assistance to States and relevant sectors of civil society for
the purpose of promoting the development and implementation of human rights-
based anti-trafficking strategies.

3. Elaborating regional and subregional treaties on trafficking, using the
Palermo Protocol and relevant international human rights standards as a baseline
and framework.

4.  Adopting labour migration agreements, which may include provision for
minimum work standards, model contracts, modes of repatriation, etc., in
accordance with existing international standards. States are encouraged effectively
to enforce all such agreements in order to help eliminate trafficking and related
exploitation.

5.  Developing cooperation arrangements to facilitate the rapid identification of
trafficked persons including the sharing and exchange of information in relation to
their nationality and right of residence.

6. Establishing mechanisms to facilitate the exchange of information
concerning traffickers and their methods of operation.

7.  Developing procedures and protocols for the conduct of proactive joint
investigations by law enforcement authorities of different concerned States. In
recognition of the value of direct contacts, provision should be made for direct
transmission of requests for assistance between locally competent authorities in
order to ensure that such requests are rapidly dealt with and to foster the
development of cooperative relations at the working level.

52



8.  Ensuring judicial cooperation between States in investigations and judicial
processes relating to trafficking and related offences, in particular through
common prosecution methodologies and joint investigations. This cooperation
should include assistance in: identifying and interviewing witnesses with due
regard for their safety; identifying, obtaining and preserving evidence; producing
and serving the legal documents necessary to secure evidence and witnesses; and
the enforcement of judgements.

9.  Ensuring that requests for extradition for offences related to trafficking are
dealt with by the authorities of the requested State without undue delay.

10. Establishing cooperative mechanisms for the confiscation of the proceeds of
trafficking. This cooperation should include the provision of assistance in
identifying, tracing, freezing and confiscating assets connected to trafficking and
related exploitation.

11. Exchanging information and experience relating to the implementation of
assistance, return and integration programmes with a view to maximizing impact
and effectiveness.

12. Encouraging and facilitating cooperation between non-governmental
organizations and other civil society organizations in countries of origin, transit
and destination. This is particularly important to ensure support and assistance to
trafficked persons who are repatriated.

53



	INTRODUCTION
	CONTENTS
	UN PROTOCOL TO PREVENT, SUPPRESS AND PUNISH TRAFFICKING IN P
	ESPECIALLY WOMEN AND CHILDREN
	PREAMBLE

	I. GENERAL PROVISIONS
	Protocol Article 1�Relation with United Nations Convention�A
	Protocol Article 2�Statement of purpose
	Protocol Article 3�Use of terms
	Protocol Article 4�Scope of application
	Convention Articles 2 and 3.2�Use of terms; Scope of applica
	Convention Article 10�Liability of legal persons

	Protocol Article 5�Criminalization
	Convention Article 8�Criminalization of corruption
	Convention Article 9�Measures against corruption
	Convention Article 12�Confiscation and seizure
	Convention Article 14�Disposal of confiscated proceeds of cr



	II.  PROTECTION OF VICTIMS OF TRAFFICKING IN PERSONS
	Protocol Article 6�Assistance to and protection of victims o
	Convention Article 24�Protection of witnesses
	Convention Article 25�Assistance to and protection of victim

	Protocol Article 7�Status of victims of trafficking in perso
	Protocol Article 8�Repatriation of victims of trafficking in


	III.  PREVENTION, COOPERATION AND OTHER MEASURES
	Protocol Article 9�Prevention of trafficking in persons
	Protocol Article 10�Information exchange and training
	Protocol Article 11�Border measures
	Protocol Article 12�Security and control of documents
	Protocol Article 13�Legitimacy and validity of documents


	IV.  FINAL PROVISIONS
	Protocol Article 14�Savings clause
	Protocol Article 15�Settlement of disputes
	Protocol Article 16�Signature, ratification, acceptance,�app
	Protocol Article 17�Entry into force
	Convention Article 32�Conference of the Parties to the Conve

	Protocol Article 18�Amendment
	Protocol Article 19�Denunciation
	Protocol Article 20�Depositary and languages


	ANNEX

